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LISTS OF ATTORNEYS 


Because of the rigorous regulations adopted in Missouri with regard 
to bar lists and the consideration of similar regulations in several other 
states, we have had several inquiries concerning the listings in The Insur- 
ance Law Journal. 

In his interesting paper on “Securing And Retaining Insurance 
Company Representation” read at the annual meeting of the International 
Association of Insurance Counsel at White Sulphur Springs last August, 
Hugh D. Combs, Vice President United States Fidelity & Guaranty Co., 
said in part: 

“Recourse is often had to law lists, which are national in char- 
acter and of recognized standing, by the claim executive in search of 
an attorney at a point where he has no regular representation. It 
frequently happens that an introduction through the medium of a 
law list leads to a continued and valuable connection for the attorney. 

“There are some people today who will tell us that it is unethical 
for a lawyer to appear to seek business in this fashion. I do not 
agree with these proponents of the principles of ‘horse and buggy 
days.’ 

“Of course, it is unethical for an attorney to approach the 
bedside of an injured man and solicit the right to represent him. 

“Of course, it is unethical and undignified for an attorney to 
climb the stairs of tenement houses soliciting business. 

“But there is a distinction between that sort of solicitation and 
the ethical advertisement by an attorney of the fact that he is out 
to make a living practicing law, and is perfectly capable of taking 
care of certain kinds of litigation.” 

There are several insurance journals performing a much needed 
work keeping the insurance fraternity informed as to the results of liti- 
gation involving questions of coverage under insurance policies. The 
lawyer who subscribes to these publications has at hand and readily 
accessible the much needed precedent when insurance litigation comes 
into his office. A dignified card in these publications is as said by Mr. 
Combs, “An ethical advertisement by an attorney of the fact that he is 
out to make a living practicing law, and is perfectly capable of taking care 
of certain kinds of litigation.” 

Lawyers should make every reasonable effort to oppose any curtail- 





ment of their right to let the insurance fraternity know that they are 
capable of taking care of its interests. 


MANSLAUGHTER 


The rule that a mentally responsible person who commits murder 
is denied any right to the proceeds of a life insurance policy on the life 
the person murdered, is inapplicable in the case of manslaughter where 
there was no intentional injury of a kind likely to cause death. Such in 
effect was the decision of the Supreme Judicial Court of Massachusetts 
in Minasian v. Aitna Life Insurance Co., 3 North Eastern (2d) 17; 87 
Insurance Law Journal 648. 

Suit was brought by Garbed Der Minasian to recover as beneficiary 
under a policy issued by the defendant on the life of his wife. On the 
trial there was evidence that the insured died on August 3, 1930 from 
bullet wounds inflicted by a revolver in the hand of the plaintiff. He had 
been indicted for murder and ultimately entered a plea of guilty to a 
charge of manslaughter. Plaintiff’s testimony was to the effect that the 
revolver was discharged, without any intent on his part, during a struggle 
with his wife for its possession. Subject to plaintiff's exception the 
court refused to receive plaintiff’s offer of testimony to prove that his 
plea of guilty to the charge of manslaughter was due to the advice of 
counsel and to a desire to dispose of the criminal case speedily, and 
not to a belief in his own guilt. Subject to plaintiff’s exception, the trial 
court directed a verdict for the defendant insurer. 

In sustaining the exceptions of the plaintiff, the Supreme Judicial 
Court of Massachusetts held that in an action on an insurance policy, the 
plea of guilty to the charge of manslaughter was only evidence of guilt 
and not conclusive and that plaintiff beneficiary could show his reasons for 
entering the plea, whereby it might appear consistent with actual inno- 
cence. The court argued that the maxim, that no man shall profit from 
his own wrong if applied literally would bar recovery where the slightest 
negligence of the beneficiary resulted in the death of the insured. The 
court also argued that if the maxim be applied to all criminal wrongs, 
then a beneficiary who drives an automobile in which the insured is 
killed in a collision is often in danger of losing his rights, for the most 
common violations of the law of the road are misdemeanors. The court 
stated that if forfeiture be the rule for all felonies, then everyone unin- 
tentionally causing death through reckless conduct loses his rights, for 
his act is manslaughter and manslaughter is a felony. The final con- 
clusion of the court was that the rule that a beneficiary who murders the 
insured cannot recover on a policy on the life of the insured is inap- 
plicable to manslaughter, where there was no intentional injury of a 
kind likely to cause death. 

Apparently nothing short of murder will bar the beneficiary from 
recovering under the policy. 
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NEW YORK LIFE INS. CO. v. PANAGIOTOPOULOS. No. 3127. 
Circuit Court of Appeals, First Circuit. May 23, 1936. 
83 Federal Reporter (2d) 957. 
1. INSURANCE. 


Incontestability clause of life insurance policy held not invalid as exempting 
insured from consequences of his own fraud in procuring policy, if he cannot be 
found and served with process within the contestable period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE. 

Insurer held not excused from contesting life insurance policy, within time 
stipulated, by insured’s return to and continued residence during such period in for- 
eign country; incontestability clause imposes no duty on insured to remain in 
United States or return thereto for service of process during such period. in 
absence of provisions therefor in policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Insurer, failing to insert in life insurance policy provision that it should be 
incontestable after being in force during insured’s lifetime for two years, as 
authorized by statute of state in which issued, or provision that insured, going to 
foreign country, should designate local agent, on whom process could be served, 
or return to United States for such service, within contestable period, instead of 
clause merely declaring policy incontestable after two years, cannot complain of 
its inability to make effectual contest because of insured’s residence in foreign 
country until his death during such period nor ask court to amend contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Insurer’s plea in action on life insurance policy that it was prevented from 
contesting policy within contestable period and hence entitled to extension of time 
therefor, because courts of foreign country, wherein insured resided for most of 
such period until his death before its expiration, had no equity jurisdiction to 
decree cancellation of policy for fraud in procuring it, held defective, in absence of 
allegation that such courts had no power to do so in other proceedings. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from the District Court of the United States for the District of 
Massachusetts; George C. Sweeney, Judge. 

Action by Demetrios G. Panagiotopoulos against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

F. H. Nash, of Boston, Mass. (Louis H. Cooke, of New York City, and Philip 
Khinelander, of Boston, Mass., on the brief), for appellant. 

Harris J. Booras, of Boston, Mass. (John A. Edgerly, of Boston, Mass., on 
the brief), for appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

BINGHAM, Circuit Judge. 

This is the same case in which we handed down an opinion October 29, 1935. 
See 80 F.(2d) 136. There the question before us was whether the defendant’s 
answer set up an equitable defense. We held that it did not and sustained the 
action of the District Court in that regard, but vacated the judgment entered 
in favor of the plaintiff aud remanded the case for further proceedings. 

Thereafter, on December 6, 1935, the defendant filed in the court below a sub- 
stituted answer, the only change from its prior answer, and material on this appeal, 
being the additional allegation that “the courts of Greece had and have no equity 
jurisdiction to decree cancellation of a life insurance policy, at the suit of the 
insurance company which issued the policy on the ground of fraud or misrep- 
resentation by the applicant for the policy.” 

The plaintiff filed the same demurrer to this answer that he did to the pre- 
vious one. The demurrer was sustained and, on April 17, 1936, judgment was 
entered in his favor for $5,619.38, and the defendant appealed. 
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All the facts appear in the former opinion except the addition to the answer 
above stated. 

The incontestable clause of the policy reads: 

“Incontestability—This policy shall be incontestable after two years from its 
date of issue except for non-payment of premium. * * *” 

The beneficiary, Demetrios G. Panagiotopoulos, brought his action on the policy 
in the Massachusetts District Court on September 13, 1934. The two-year con- 
testable right, by the terms of the policy, ended April 22, 1932, two years after the 
date of the policy, during which period no action, except an attempted cancella- 
tion of the policy and an offer to return the premiums paid, was taken by the 
defendant company. It claims, however, that because Kimon Panagiotopoulos, 
the insured, about three months after the policy was issued returned to Greece 
where he continued to reside until his death on November 20, 1930, and where the 
beneficiary has always resided, so that neither of them was subject to the jurisdic- 
toon of any court except those of the Republic of Greece, which “had and have 
no equity jurisdiction to decree cancellation of a life insurance policy, * * * on 
the ground of fraud or misrepresentation” in procuring the same, and, further, 
because of lack of reciprocity, that “no judgment obtained in the Greek courts 
by the defendant against the plaintiff would constitute a binding and final adjudica- 
tion between said parties which would be recognized as such by this court or any 
other court of the United States,” it could not make an effectual contest agains: 
its liability on the policy prior to the entry of the plaintiff's action in couri; 
and that the two-year period of contestability should not include the time from 
the day the insured left the United States until this suit was entered in court. 

It is to these claims that we address ourselves. 

[1] The contention of the company with which we will deal first is that con- 
tracts exempting a party from the consequences of his own fraud are contrary to 
public policy and void. New York Life Insurance Co. v. Gay (C. C. A.) 36 F.(2d) 
634, 638; Reagan v. Union Mutual Life Ins. Co., 189 Mass. 555, 76 N. E. 217, 2 
L. R. A. (N. S.) 821, 109 Am. St. Rep. 659, 4 Ann. Cas. 362; Strand v. Griffith 
(C. C. A.) 97 F. 854; Bridger v. Goldsmith, 143 N. Y. 424, 428, 38 N. E. 458; 
Pearson & Son v. Dublin Corp. [1907] A. C. 351; Williston, Contracts, § 811. Under 
this head, the company contends that an incontestable clause is invalid unless it 
secures to the company a definite period of reasonable duration after the issuance of 
a policy, in which it may investigate and discover the fraud and institute a contest 
(Reagan v. Union Life Ins. Co., supra; Great Western Life Ins. Co. v. Snavely 
[C. C. A.] 206 F. 20, 46 L. R. A. [N. S.] 1056; Wright v. Mutual Benefit Life Ass’n, 
118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Massachusetts 
Benefit Ass’n v. Robinson, 104 Ga. 256, 271-273, 30 S. E. 918, 42 L. R. A. 261; 
Williston, Contracts, § 811), and that the plaintiff (the beneficiary) and the insured, 
by continuing to live in Greece rendered the policy incontestable during the greater 
portion of the first two years, and, if no further time is allowable in which to make 
a contest, such an agreement would in effect be one making the policy incontestable 
from its date or could be rendered incontestable from its date by the acts of the 
insured and beneficiary “and at their own election.” 

This probably would be true where the parties agreed that the two-year period 
should be shortened contrary to the terms of the statute, or conditions were intro 
duced which necessarily had that effect. Here no such agreement was made or 
condition introduced, and if the insured delayed the contest by going where he 
could not be found or reached, it was not the contract that shortened the time, but 
the fact that process could not be served and a contest instituted. We therefore 
do not regard the contract as invalid on this ground. 

[2] The cases like Eliot National Bank v. Beal, 141 Mass. 566, 6 N. E. 742, 
cited by the defendant to sustain its proposition—that if one party to a contract, by 
his own conduct, renders it impossible for the other party to perform a stipulation 
in the contract, compliance is excused—are inapplicable. The right remaining in 
the company for two years to contest the policy did not create a duty on the 
part of the insured or the beneficiary in favor of the insurer. Neither of them 
was required by the contract to remain in the United States during the two-year 
period or to come here during that period in case the presence of either was 
desired for the service of process. If the company desired to make a contest. 
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it was incumbent upon it to go where the insured or beneficiary was and do 
so, not for them to go to it. While the limitation on the contestable right embodied 
in the incontestable clause was a benefit to the insured and beneficiary, it was of a 
negative nature and imposed no duty on the insurer to contest. It simply limited 
its right to do so. The insurer had no duty to perform which was prevented 
by the insured or beneficiary. It was understood by all parties that they could 
go their own ways, residing or traveling where they pleased. Nothing in the 
policy, either expressly or by implication, called upon them to appear within th« 
United States to be served with process at any time within the two years. If 
their residence in Greece would have prevented contesting the policy as drawn, the 
insurer could easily have provided that the insured and beneficiary, either or both, 
should return here for service during the two years or have a representative here 
upon whom process could be served. 

Nor do we stop to review the cases cited in which it is held or intimated that 
where the insured’s estate is the beneficiary and there is delay in taking out 
administration, the two years might be extended by the time in which there was 
no party with whom to contest. We know of no way by which the insurer in a 
policy payable to the insured’s estate and incontestable after two years could make 
provision for a party on whom service could be made under those circumstances. 
But we are not now called upon to decide that question. The facts there dealt witi 
are not the facts in this case. Here there was a beneficiary who was alive during 
the two-year period but was living in Greece, a jurisdiction in which it is claimed 
no contest could have been made. As has already been pointed out, this could 
have been foreseen and provided against in the policy by designating a local ageut 
on whom service could have been had or requiring the beneficiary to come here 
within the two-year period; and to now allow an extension of over two years more 
in which to contest would be in violation of the provision of the contract that at 
the end of two years the policy would be incontestable. 

{3] Furthermore the statute of Massachusetts, where this policy was issued, 
authorized the company to insert in the policy an incontestable clause, other than 
the one it did, providing that the policy “shall be incontestable after it has been 
in force during the lifetime of the insured for a period of two years.” (Italics 
supplied.) Had it made use of this provision of the Massachusetts statute in the 
policy or either of the suggestions above stated, instead of the one it did, the 
company would have been fully protected. See Mutual Life Ins. Co. v. Hurni 
Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. Having 
failed to adopt any of these methods to protect itself against a possible happening 
that it had reason to anticipate, it cannot now complain or ask the court to amend 
its contract. 


{4] The defendant further contends that as the plaintiff by his demurrer has 
admitted the allegation in its answer that “the courts of Greece had and have no 
equity jurisdiction to decree cancellation of an insurance policy” on the ground of 
fraud in its procurement—it was deprived of making a contest there within the two- 
vear period and therefore it is entitled to extension of time for so doing; that 
a “contest” means a contest in court; and that if no court in Greece had equity 
jurisdiction to cancel a policy for fraud, it could not make a contest there. This 
proposition assumes that if the courts of Greece are without equity jurisdiction to 
cancel or annul contracts for fraud, they have no powers, under the civil law there 
prevailing, for the accomplishment of the same purpose. This assumption cannot 
be indulged, and it not being alleged that the Greek courts are without power in 
a proper proceeding, though not in equity, to annul contracts for fraud, the plea is 
defective and does not show that no contest could have been begun in Greece to 
cancel or annul the policy. Furthermore, we know that, under the law of Spain, 
its civil code provides for the annulment of contracts for fraud (Civil Code of 
Spain [1889] c. 6, articles 1300-1314; Civil Code of Puerto Rico, c. 6, §§ 1267-1281 
(Rev. St. & Codes 1913, §§ 4373-4387) and that that is the method generally pre- 
vailing in civil law countries. 

What effect such a determination would have in our courts is another matter. 
It would be prima facie valid and evidently could be reviewed and sustained or 
set aside depending upon the nature of the evidence and whether the result was 
or was not in violation of our laws. Hilton v. Guyot, 159 U. S. 113, 226, 16 
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S. Ct. 139, 40 L. Ed. 95. Such a review, however, would be not a new contest, 
but a continuation of the contest begun in- Greece within the two-year period. 

For these reasons, the defendant’s answer is not regarded as stating a valid 
defense and the judgment of the court below will be affirmed. 

The judgment of the District Court is affirmed, with costs to the appellee in 
both courts. 


PENN MUT. LIFE INS. CO. v. TILTON. No. 1316. 
Circuit Court of Appeals, Tenth Circuit. May 29, 1936. 
Rehearing Denied June 27, 1936. 
84 Federal Reporter (2d) 10. 
1. INSURANCE. _. 

Where life policy does not fix time within which proof of death should be 
made, proof must be made within reasonable time to be determined from circum- 
stances of particular case. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Provision of life policy requiring proof of death within fixed period or within 
reasonable time is for benefit of insurer and may be waived, and waiver may be 
implied from acts and conduct of insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 555, 558[1].) 

3. INSURANCE. 

Insurer in predicating repeated denials of liability on life policy upon lapse of 
policy and not upon unreasonable delay in submitting proof of death, in making 
investigation of its own as to insured’s death and in admitting allegation of waiver 
of proof in original complaint in suit on policy, thereby waived proof of death. 

(For other cases, see Insurance, Dec. Dig. §§ 558[1], 559[2].) 

7. INSURANCE. 

Whether insured, who had been absent over seven years, who had been exposed 
to imminent peril prior to date of lapse of life policy, and who was never heard 
from again, died before lapse of policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the District of New 
Mexico; Colin Neblett, Judge. 

Action by Vivian S. Tilton against the Penn Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Francis C. Wilson, of Santa Fe, N. M. (John C. Watson, of Santa Fe, N. M., 
on the brief), for appellant. 

E. R. Wright, of Santa Fe, N. M., and W. C. Roche, of El Paso, Tex. 
(Donovan N. Hoover, of Santa Fe, N. M., on the brief), for appellee. 

Before Lewis and Bratton, Circuit Judges, and Kennedy, District Judge. 


GENERAL AMERICAN LIFE INS. CO. OF ST. LOUIS, MO. v. FLOYD. 
No. ‘ 
Circuit Court of Appeals, Fifth Circuit. June 3, 1936. 
84 Federal Reporter (2d) 35. 
1. INSURANCE. 


In action on double indemnity clause of life policy for accidental death, whether 
insured was trespassing when he was shot held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
2. INSURANCE. 

In action on double indemnity clause of life policy for accidental death, whether 
insured was shot by another in self-defense held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
3. INSURANCE. 

In action on double indemnity clause of life policy for accidental death, whether 
insured was carrying concealed weapon when he was shot held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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Appeal from the District Court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. ; 

Action by Cuell Floyd, by E. H. Floyd, guardian, against the General American 
Life Insurance Company of St. Louis, Mo. From a judgment for plaintiff (1! 
F. Supp. 1001), defendant appeals. 

Affirmed. 

W. Calvin Wells and Hubert S. Lipscomb, both of Jackson, Miss, for appellant. 

J. H. Howie and W. B. Fontaine, both af Jackson, Miss., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

HutTcHEson, Circuit Judge. 

The suit was on a policy providing double indemnity for accidental death. 
There were two general defenses: (1) That the assured’s death resulted from his 
violation of law in that (a) he was attempting to kill Gray, who killed him in self- 
defense; (b) he was engaged in an unlawful trespass; (c) he was unlawfully 
carrying a concealed weapon, a pistol. (2) That his death was not the result 
of accidental means, but of his being shot by Gray in self-defense, while as 
aggressor in a difficulty he had provoked, Floyd was attempting to draw his gun 
to kill Gray. Appellant seeks a reversal for the failure to instruct a verdict and 
for error in refusing a special charge. 


Gray was the only eyewitness to the shooting. He testified to an unwarranted 
and unprovoked assault upon him by Floyd, and to his having killed Floyd in self- 
defense. Appellant, invoking Weathersby v. State, 165 Miss. 207, 147 So. 481, 
a prosecution for murder, insists that, since no one contradicted this testimony, a 
verdict should have been directed on it in its favor. Appellee, invoking our cases 
of Mutual Life Ins. Co. v. Sargent, 51 F.(2d) 4; Atna Life Ins. Co. v. Hagemyer, 
53 F.(2d) 636; Gibson v. Southern Pacific Co., 67 F.(2d) 758; and Equitable Life 
Assur. Soc. v. Salmen, 81 F.(2d) 571, insists that not only Gray’s vital interest in 
exculpating himself from the charge of murder then pending, but the physical facts 
and conflicting witness testimony, furnish ample contradiction to take the case to 
the jury. These facts are: The nature and position of Floyd’s dead body when 
found hanging from the wagon; the nature and position of the wounds which 
covered it; and the conflicting testimony as to whether or not he was, or could 
have been, carrying a pistol on his person. It is appellee’s position, in short, that 
whether Floyd’s death was accidental, or was caused by his voluntarily engaging in 
a difficulty from which he could reasonably have expected death would ensue, or 
was within the policy the result of a violation of law, was for the jury. 

The shooting occurred on land, and in connection with an outhouse, owned by 
Floyd, adjacent to and a part of the premises of a tenant house in which Gray wa; 
actually living. One of the questions in the case was whether, when in August. 
1934, Floyd took possession of the outhouse to put his tools in it, it was in the 
actual, rightful possession of Gray. 


Gray, who had been a tenant of Floyd’s for some six years on other premises, 
had gone onto the land in the preceding year as Floyd’s tenant under a contract 
carrying to January, 1934. When Gray had come on the place the year before, he 
had collected up the landlord’s tools, which the former tenant had left on the land, 
and had stored them in the smokehouse in which Floyd was storing his tools when 
he was shot. Gray testified that, when the business of 1933 was up for settlement, 
Floyd did not settle fully, but asked him to stay over another year, as he had been 
with him a long time, saying he would be around on January Ist to make a new con-~ 
tract. This new contract was not made, and it is undisputed that Floyd actually 
regarded Gray, not as his tenant, but as a trespasser, and that, though Gray had beer 
staying on the land, it was because he could find no other place to move to. That 
Floyd’s claim that Gray was a trespasser, and that he had no right to be there, 
was not a mere pretense, but a real one, is evidenced in many ways. He had given 
him a written notice, dated February 9, 1934, to move, had taken away the muies 
he had given Gray the year before to crop the land with, had notified Gray that 
he was going to put the land in cultivation, and the actual difficulty occurred while 
Floyd was on the premises putting some tools used in working the land, in the 
house where Gray, when he took the place over, had the year before stored the tools. 

On the question of tenant or trespasser Gray testified: “I never did admit that 
the lease was ended. About the first of February Floyd came to my place and I 
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asked him to go away. He took the mules away and told me I would have to look 
for another place, and I began to look for another place, but up to the time of the 
trouble was unable to find one.” 

Of his failure to plant a crop in 1934, he said that under the contract Floyd was 
to furnish mules and supplies, and that he did not furnish either. 

Plaintiff's theory was that Gray was a trespasser, wrongfully holding on to the 
premises after his contract had expired, without contract, or other right to do 
so; that Floyd, having no tenant on the place, had the right to go on it and crop 
it, and that not Floyd, but Gray, was a law violator in being on the premises. The 
defendant’s theory was that Floyd had given Gray the right to continue as a tenant 
on the land and Floyd was a trespasser in entering. 

{1] We think there was ample warrant in the facts for the jury’s finding that 
Gray had no contract or other right to be on the premises, and that Floyd was 
within his lawful rights when he went on them to make a crop and to store his tools 
in the building used for that purpose. There is no merit then in the point that a 
verdict should have been directed because Floyd’s death was as matter of law 
caused by his violation of law in going on the premises. The other defenses of 
violation of law in carrying a concealed weapon and in provoking a difficulty by 
assaulting Gray raise in different forms the same question, that the death was the 
result, not of accident, but of Floyd’s wrongful and intentional conduct. This is 
the point of greatest seriousness, and the point on which the evidence must be 
most closely searched. Thus searched, it reveals discrepancies in the testimony of 
the witnesses as to whether Floyd had a pistol on him. 

As to Floyd’s carrying a concealed weapon, there is the testimony of Floyd's 
daughter that Floyd’s pistol was in the pocket of the car when she came to the 
place of the shooting; the testimony of another witness that a little while before 
the shooting Floyd had drawn his pistol from his bosom, saying that it would bx 
sufficient to protect him when unloading the tools, and testimony by the constable 
and some others that a pistol had been found on Floyd. This testimony that Floyd 
had a pistol on him was contradicted, not only by the testimony of Floyd’s daugh- 
ter, but by the way it came in and the inherent discrepancies it carried. Some said 
that the pistol was found by the constable after he had first placed a sheet over 
Floyd’s body, and then gone back and raised it up to search him. Some said that 
the pistol was found wrapped in Floyd’s bosom, some that it was found unwrapped. 
Some of the witnesses, including the constable, testified that he did not go to the 
car in which Floyd’s daughter was sitting; some testified that he did. Besides 
these contradictions, there is the testimony of the witness who reached Floyd first, 
when in his shirt sleeves he was lying with his body half out of the wagon, that, 
though he had to put his arms around him and lift him up and lay him down again 
in the wagon bed, he noticed no pistol on him. And, too, there is the inherent 
improbability of the constable’s story that, with his shirt completely open from neck 
to waist, a pistol could have been carried concealed in Floyd’s bosom without falling 
out when he pitched forward after the shooting. It reveals an apparent unreason- 
ableness in the testimony of Gray that he shot Floyd as Floyd was about to pull a 
pistol and shoot him, for the wounds in the side and back are not the kind that 
would have been inflicted had Floyd been facing him to shoot. 


To avoid the implications of the wounds, Gray testified that, as Floyd reached 
for his pistol and he threw his gun to his shoulder, Floyd ducked, and thus brough‘ 
himself in the position he was in when shot. 


Urged by the defendant, as proof of Floyd’s dangerous and vicious character, 
in support of its theory that in violation of law he went on the premises to make 
an assault upon a harmless and peaceable character, the testimony of violent state- 
ments Floyd had made about Gray, and of his determination to get him off the land, 
including warnings and notices sent to Gray, with no violent or heady response 
from Gray, tended rather to support the finding of the jury that Floyd had no 
reason to anticipate that in going on the land to put his tools in the house he would 
subject himself to the danger of being shot down by Gray. Nor may it be over- 
looked, that, if the pistol was wrapped, as the constable said it was, it would seem 
unreasonable to suppose that Floyd had it there with any intention of committing an 
assault, or of doing more than if forced to defend himself from Gray’s unlawful 
attacks, to resort to it in the last extremity. 
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{2, 3] The District Judge rightfully thought that all of these facts and cir- 
cumstances made out a jury case. He thought that all that could be said to have 
been proven as matter of law was that there was bad feeling between Floyd and 
Gray over the premises. He reasoned correctly that this alone was not enough as 
matter of law to overcome the effect of the undisputed proof that Floyd was shot to 
death, but that it must further appear that the killing was the result of his violation 
of law or of acts from which he ought reasonably to have anticipated death would 
likely ensue. The District Judge concluded that whether Floyd had a pistol on him, 
whether he drew it, whether he made an effort to draw it, whether he was right- 
fully or wrongfully on the land, whether Gray shot him when his back was turned, 
or, as he claimed, shot him in self-defense while Floyd was drawing on him, 
whether, in short, under all the circumstances, it could be said that Floyd, in 
violation of law, went there to provoke a fatal difficulty and did provoke it, was a 
matter for the jury’s decision. 

We think he was right in so concluding, for, though a case of strong feeling 
is made out, we cannot say that reasonable minds would have been bound to con- 
clude that Floyd’s death was caused by his violation of law, or by his going to 
the place to provoke a difficulty, or that he should have known that he would likely 
be killed if he went there. 

For the same reason there was no error in refusing the charge requested. In 
the fullest way, giving every charge the defendant requested but this one, the court 
submitted the theories of the defense to the jury. The court correctly declined w 
give the refused charge, because, though lengthily worded, it in effect directed a 
verdict for defendant. 

The judgment is affirmed. 

SAFE DEPOSIT & TRUST CO. OF BALTIMORE v. NEW YORK LIFE 
INS. CO. No. 5662. 
District Court, D. Maryiand. May 4, 1936. 
14 Federal Supplement 721. 
1. INSURANCE. 

Insured’s death as result of asphyxiation from gas and fumes escaping from 
lighted gas heater while deceased was asleep in hotel room held within provision 
exempting from coverage of double indemnity clause of life policy death resulting 
from “taking of poison or inhaling gas, whether voluntary or otherwise”; as 
“otherwise” includes the meaning “in any other manner” and included inhalation 
of gas whether or not breathed consciously, voluntarily, or intentionally, and word 
“inhale” was not limited to act of “breathing in” gas. 

Word “asphyxia” means apparent death, suspended animation; in living 
organisms, due to deficiency of oxygen and excess of carbon dioxide in the 
blood, as in interruption of respiration from suffocation or drowning, or 
from the inhalation of irrespirable gases. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

In insurance policies, words are to be construed, in absence of ambiguity, in 
their plain, ordinary, and popular sense, and if of doubtful meaning, construction 
most favorable to insured will be adopted, but subtle and unusual meanings will not 
be attributed to the words used merely to create an ambiguity for purpose of solving 
it in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

At Law. Action by the Safe Deposit & Trust Company of Baltimore, truste: 
under deed of trust from Clifford E. Whitaker, dated June 15, 1933, against the 
New York Life Insurance Company. On demurrers by defendant to the second, 
third, and fourth counts of plaintiff’s declaration. 

Demurrers sustained without leave to amend. 

Charles G. Page, of Baltimore, Md., for plaintiff. 

John T. Tucker, of Baltimore, Md. (Keech, Carman, Tucker & Anderson, of 
Baltimore, Md.), for defendant. 
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JETNA LIFE INS. CO. v. NORFLEET. 6 Div. 942. 
Supreme Court of Alabama. June 25, 1936. 
169 Southern Reporter 225. 
1. INSURANCE. 


Provision of life policy that policy should not take effect unless insured was 
in good health on date of payment of certain premium is enforceable as warranty 
and breach thereof relating to such condition of health as increases risk of loss is 
fatal to recovery on policy whether or not insured knows of character or nature of 
disease. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE. 

Insurer held not liable on life policy providing that policy should not take effect 
unless insured was in good health on date of payment of certain premium, where 
medical evidence showed that prior to issuance of policy insured was suffering with 
incurable cancer which would materially shorten his life. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE. 

Statement of insured to insurer’s agent in applying for life policy that he had 
been in hospital for five days for operation and had then come home and gone to 
work and so far as he knew that he was in good health held insufficient to charge 
agent with notice that insured was suffering with disease which would materially 
increase risk of loss so as to constitute waiver of provision of policy that it should 
not take effect unless insured was in good health on date of payment of first pre- 
mium. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action on a policy of life insurance by Tressie Norfleet against the AEtna Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Taylor & Higgins, of Birmingham, for appellee. 

Anperson, Chief Justice. 

While there was a conflict in the evidence between the defendant’s agent, 
Vaughn, and the plaintiff’s witness, Mrs. Heck, as to what was said between the 
insured and said agent when the application was taken, and a good part of the 
appellee’s brief is devoted to this phase of the case, the appellant does not rest its 
appeal on or insist upon the defense of a false statement by the insured in the pro- 
curement of the policy. 

Quoting from appellant’s brief: “We, therefore, stand or fall in this court 
upon the defense that the insured breached that stipulation in the policy that the 
policy would not take effect unless the insured was in good health upon the date 
of the payment of the first premium, in that Norfleet was afflicted with a disease, 
which this court will say, as a matter of law, materially increased the risk of loss 
on said date.” 

[1] We have heretofore held that such a provision is enforceable as a war- 
ranty, and, if the breach related to such a condition of health as increased the risk 
of loss, it is fatal to recovery. Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 
407, 137 So. 23; Life Ins. Co. of Virginia v. Newell, 223 Ala. 401, 137 So. 16; 
Commonwealth Life Ins. Co. v. Harmon, 228 Ala. 377, 153 So. 755, and cases there 
cited. So the question is: Was the insured, at the time of the initial payment and 
delivery of the policy, suffering from a disease which increased the risk of loss? 
If he was, the warranty was breached whether he knew of the character or nature 
of the disease or not. 

[2] The evidence shows that shortly before this policy was issued, the insured 
was operated on in a hospital and had a testicle removed because of sarcoma (can- 
cer); that on August 7, 1933, after the operation, the insured was examined by 
Dr. Meadows, who found that the sarcoma of the testicle had metastasized to the 
lung. After the operation in August, the insured returned to his work at the filling 
station, and while so engaged, and apparently in good health, he applied for the 
insurance September the 16th following, the policy being issued September the 23d 
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and the premium was paid September the 26th. The insured died the following 
June. The proof also shows that death resulted from the sarcoma with which 
Norfleet, the insured, was afflicted at the time of the operation. The medical men 
also testified that such a sarcoma as the insured had was a very serious disease 
which would materially shorten a man’s life and is incapable of cure. But, apart 
from this, we have heretofore held that cancer materially shortens a man’s life. 
Miller v. Metropolitan Life Ins. Co., 214 Ala. 4, 106 So. 335. 

We are therefore constrained to hold that insured, Norfleet, was suffering with 
a disease which materially increased the risk of loss when the policy was issued 
and when the initial premium was paid, and the defendant was entitled to the gen- 
eral charge with hypothesis and which the trial court erred in refusing. 

True, opinion evidence is not conclusive on the court and jury, but when, as 
here, the opinion of an expert is based upon facts such as tests and personal exam- 
inations, as here, and when said evidence is uncontradicted, the defendant would be 
entitled to the general charge with the hypothesis. We think this case falls within 
the influence of Harris v. Nashville C. & St. Louis R. Co., 153 Ala. 139, 44 So. 962, 
14 L. R. A. (N. S.) 261, and Lawson v. Mobile Electric Co., 204 Ala. 318, 85 So. 
257, as explained in the case of National Life & Accident Ins. Co. v. Spigener, 225 
Ala. 655, 144 So. 813, and Alabama Power Co. v. Sides, 229 Ala. 84, 155 So. 686. 

In the case of Commonwealth Life Ins. Co. v. Harmon, supra, the opinion 
recognizes and quotes the rule as promulgated in the Spigener Case, supra. And, 
upon second appeal, Commonwealth Life Ins. Co. v. Katie Harmon Brandon, 167 
So. 723, we granted a new trial, but held the defendant was not entitled to the 
general charge upon the idea that there was a conflict in the opinion evidence as 
to the nature and character of the disease. Here, we have no conflict in the evi- 
dence as to the nature and character of the disease suffered by the insured and 
resulting in his death, and from which he was suffering when the policy was issued. 

[3] Whether notice to the soliciting agent as to the physical condition of Nor- 
fleet, when the policy was issued, could be visited upon the defendant as a waiver, 
is a question we need not decide, for the reason that the record fails to disclose 
such notice. For, conceding the correctness of Mrs. Heck’s version of what 
occurred between the insured and the agent, Vaughn, it was not sufficient to charge 
said agent with notice that Norfleet was suffering with a disease which materially 
increased the risk of loss. While she said, “he told him that he had been in a 
hospital for five days,” she also stated, “He said that * * * he had been in the 
hospital for an operation and was there for five days and came home, * * * 
_ * told him he went to work.” “He said as far as he knew he was in good 

ealth.” 

The judgment of the circuit court is reversed, and the cause is remanded. 

Reversed and remanded. 

Gardner, Bouldin, and Foster, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. ROBERTS. 
6 Div. 932. 
Supreme Court of Alabama. May 21, 1936. 
Rehearing Denied June 11, 1936. 
168 Southern Reporter 569. 


1. INSURANCE. 

Where parties were litigating as to whether insurer was liable for double 
indemnity under life policy, tender of amount due under policy on condition policy 
be surrendered which presupposed surrender of right to litigate further as to 
asserted double indemnity held not to preclude recovery of interest from insurer. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Jefferson County; Leigh M. Clark, Judge. 

Action by Mary A. Roberts against the Equitable Life Assurance Society of 
the United States. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Howze & Brown, of Birmingham, for appellant. 

Harris Burns, of Birmingham, for appellee. 

THOMAS, Justice. 





624 ‘the Insurance Law Journal, Vol. 87 [Nov., 1936 


This suit was for interest that had accrued upon the amount due on a policy of 
life insurance. 

{1] The amount due was not paid into court, and such tender as was made was 
not absolute and was coupled with a condition, as shown by the evidence of defend- 
ant’s cashier, who testified that the amount due “under the policy as extended term 
insurance” would be delivered to plaintiff “if the policy was surrendered.” This, 
coupled with the tender which contained a material condition, destroyed its efficacy 
as affecting liability for interest. Dozier vy. Vizard Inv. Co., 203 Ala. 421, 83 
So. 572; Commercial Fire Ins. Co. v. Allen et al., 80 Ala. 571, 1 So. 202; Derby 
v. Bell, 217 Ala. 529, 117 So. 8. 

A positive declaration of a creditor that he will not accept tender relieves the 
debtor from making tender, so long as that attitude is maintained. This status is 
changed, however, where the creditor states an unwillingness to accept tender made 
because the condition of such acceptance is to be in full of all claims and surrender 
of the legal right to sue on any phase of the matter in controversy. Such a decla- 
ration does not give the debtor excuse for not tendering the amount due. Root v. 
Johnson, 99 Ala. 90, 92, 10 So. 293; Odum y. Rutledge & Julian Railroad Co., 94 
Ala. 488, 496, 10 So. 222; 62 C. J. 676, 677. 

In Wilhite v. Ryan, 66 Ala. 106, 109, the rule is thus stated: “It is a correct 
general rule of law, that every tender of money, by a debtor to a creditor, must be 
absolute, and not coupled with conditions. It must not be offered in full of aii 
demands, or on condition that the creditor return the necessary change, or execute 
a release, or on other similar terms leading to the embarrassment of the creditor's 
legal rights.—2 Greenl. Ev. § 605; Bakeman v. Pooler, 15 Wend. [N. Y.] 637. If, 
however, the condition interpolated is one not prejudicial to the creditor, and on 
which the debtor has a right, under the contract, to insist, it does not vitiate the 
tender—Wheelock v. Tanner, 39 N. Y. 481; Saunders v. Frost, 5 Pick. [Mass.] 259, 
16 Am. Dec. 394.” 

The evidence shows that in this case there was a bona fide insistence on the 
part of the defendant of the fact of forfeiture, and on plaintiff's part of double 
indemnity. Two decisions of this court were invoked in the settlement of such 
controversies, and reported as Equitable Life Assur. Soc. v. Roberts, 228 Ala. 540, 
154 So. 97; Id. 226 Ala. 8, 145 So. 157. 

The demand for the surrender of the policy presupposed the surrender of tie 
right to litigate further as to the asserted double indemnity, and declination to 
accept under such condition made destroyed the efficacy of such tender as affecting 
the right of the recovery of interest. 

The judgment of the circuit court is affirmed. 

Affirmed. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. MOORE. 1 Div. 897. 
Supreme Court of Alabama. May 28, 1936. 
168 Southern Reporter 577. 
1. INSURANCE. 

Statement in written application for fraternal insurance policy that applicant is 
in good health, which statement is made part of contract and is expressly stipulated 
to be warranty, which, if untrue, shall render policy null and void, is warranty that 
applicant is not then afflicted with serious disease which would increase risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

2. INSURANCE. 

Plea setting up provisions of fraternal insurance policy that misrepresentation 
that applicant is in good health shall render policy null and void, and alleging breach 
thereof in that applicant was at time afflicted with named disease, which could and 
did in fact cause death sooner than if he had been free from such disease, and that 
therefore risk of loss was increased, is good plea. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

3. INSURANCE. 


As respects insurance contract, “warranty” is contractual and enters into and 
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becomes part of contract, while “misrepresentation” is anterior to and an induce- 
ment to making of contract. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4. INSURANCE. 

Plea of misrepresentation in insurance cases must aver that representation was 
relied upon or was inducement to acceptance of insured as insurable risk and issu- 
ance of policy (Code 1923, §§ 8364, 8507). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

5. INSURANCE. 

Plea of misrepresentation in insurance cases, which avers that matter mis- 
represented increased risk of loss, need not aver fact that representation was known 
or believed to be false (Code 1923, §§ 8049, 8364, 8507). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6. INSURANCE. 

Under statute relating to effect of misrepresentations and warranties in insur- 
ance contract, both misrepresentations and warranties must be pleaded and proved, 
notwithstanding that statute puts them in same category (Code 1923, §§ 8364, 8507). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. INSURANCE. 

Plea setting up provision of fraternal insurance policy that misrepresentations 
that applicant is in good health shall render policy null and void, and averring that 
applicant was afflicted with Bright’s disease which hastened death, thereby increasing 
risk of loss, held not demurrable (Code 1923, § 8507). 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Action on a policy or certificate of life insurance by Ellen V. Moore against 
the Sovereign Camp of the Woodmen of the World. From a judgment for plain- 
tiff, defendant appeals. 

Reversed and remanded. ‘ 

Lyons, Chamberlain & Courtney, of Mobile, for appellant. 

Wm. J. Young, of Mobile, for appellee. 


O’BAR v. SOUTHERN LIFE & HEALTH INS. CO. 7 Dw. 372. 
Supreme Court of Alabama. April 9, 1936. 
Rehearing Denied May 28, 1936. 
168 Southern Reporter 580. 
1, INSURANCE. 

Evidence whether death of insured who made unprovoked attack on another 
with pistol at other’s home and was cut in chest with knife was caused solely 
through external, violent, and accidental means, so as to render insurer liable for 
double indemnity, held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

When insured is aggressor, especially with deadly weapon, and makes attack 
naturally inviting deadly encounter in resistance, and is killed by other during such 
resistance, insured’s death cannot be regarded as accidental as respects double 
indemnity clause. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

As respects double indemnity clause, “accidental death” must have resulted 
from something unforeseen, unexpected, and unusual, or which happens as by 
chance, or does not take place according to usual course of things, or without fore- 
sight or expectation, or by reason of some violence, casualty, or vis major to insured, 
without his design, consent, or voluntary co-operation. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

On Rehearing. 
4. INSURANCE. 


Plaintiff suing for double indemnity under insurance policy had burden to prove 
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that insured died from injuries sustained solely through external, violent, and 
accidental means, as alleged in complaint. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from Circuit Court, Etowah County; J. H. Disque, Jr., Judge. 

Action on a policy of insurance by Luella O’Bar against the Southern Life & 
Health Insurance Company. From a judgment for defendant, plaintiff appeals. 

Transferred from Court of Appeals, under section 7326, Code 1923. 

firmed. 
W. M. Rayburn and David C. Byrd, both of Gadsden, for appellant. 
O. R. Hood and Roger C. Suttle, both of Gadsden, for appellee. 


AMERICAN LIFE INS. CO. v. RENFROE. 6 Div. 956. 
Supreme Court of Alabama. May 21, 1936. 
Rehearing Denied June 25, 1936. 
168 Southern Reporter 871. 
1. INSURANCE. 

In action on life policy, evidence that general agent of insurer had authority to 
collect overdue premiums and had accepted overdue premiums of assured without 
certificate of insurability held sufficient to establish waiver of forfeiture for late 
payment without such certificate. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

In action on life policy, evidence that insurer had actual knowledge of default 
in payment of premium and of acceptance of late payment by its general agent with- 
out certificate of insurability and that insurer had collected assured’s check and 
retained money held sufficient to establish waiver of forfeiture because of late pay- 
ment without certificate of insurability. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

‘Effect of waiver by insurer of forfeiture because of late payment without cer- 
tificate of insurability is to treat original contract as binding and as if no such cause 
for forfeiture had occurred, notwithstanding policy provision that it shall become 
invalid unless premiums are paid when due. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Circuit Court, Walker County; Ernest Lacy, Judge. 

Action on a policy of life insurance by Kate Maude Powers Renfroe against 
the American Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Hugh A. Locke and Frank M. James, both of Birmingham, for appellant. 

Pennington & Tweedy, of Jasper, for appellee. 


FRATERNAL AID UNION, Inc. v. MONFEE. 6 Div. 892. 
Supreme Court of Alabama. May 21, 1936. 
Rehearing Denied June 25, 1936. 

163 Southern Reporter 891. 


1. INSURANCE. 

In suit on life policy, issued by fraternal benefit society and in force for over 
two years, overruling of demurrers to insurer’s pleas which set up no material good 
in avoidance of policy and sustaining of insurer’s demurrer to beneficiary’s special 
replications to such pleas held error (Code 1923, § 8506). 

(For other cases, see Insurance, Dec. Dig. § 815[2, 3].) 

2. INSURANCE. 

Where complaint in suit on life policy issued by fraternal benefit society made 
date of policy an issue and prima facie within statute relating to such policiss, 
insurer had burden both of averment and proof to show that policy did not come 
within statute, if policy was issued when alleged (Code 1923, § 8506). 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 
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Action on a policy of life insurance by Andrew J. Monfee against the Fraternal 
Aid Union, Inc. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

A. M. Douglas, of Birmingham, and H. A. Entrekin, of Decatur, for appellam. 

B. F. Smith, of Birmingham, for appellee. 

AMERICAN NAT. INS. CO. v. AMBORT. No. 4—4279. 
Supreme Court of Arkansas. June 1, 1936. 
Rehearing Denied June 29, 1936. 
95 Southwestern Reporter (2d) 89. 
INSURANCE. 

Where member of labor union which carried group policy terminated his mem- 
bership and did not, as was permissible, continue insurance by monthly payment of 
dues, insured’s death held not covered by group policy, even though, after member 
received injuries from which he subsequently died, beneficiary’s representatives paid 
local union scretary, who merely had authority to collect assessments and make 
remittances, amount secretary said was required for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Johnson, C. J., and Humphreys and Mehaffy, JJ., dissenting. 

Appeal from Circuit Court, Pulaski County, Third Division; J. S. Utley, Judge. 

Action by Josephine Ambort against the American National Insurance Com- 
pany. From an adverse judgment, the defendant appeals. 

Reversed, and cause dismissed. 

Coleman & Riddick, of Little Rock, for appellant. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee. 

LUCAS v. METROPOLITAN LIFE INS. CO. Civ. 10662. 
District Court of Appeal, Second District, Division 1, California. June 19, 1936. 
58 Pacific Reporter (2d) 934. 


2. INSURANCE. 
Where widow sought to recover from insurer for husband’s death alleging 


execution of insurance contract by agent and that agent was negligent, to widow's 
damage, in delaying to communicate to insurer information with regard to issuing 
different policy from that which husband had applied for, evidence held to sustain 
finding that no contract had been consummated and that there was no negligence 
properly chargeable to insurer which could be considered proximate cause of 
widow’s alleged loss. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Where widow sought to recover from insurer for husband’s death alleging 
execution of insurance contract by insurer’s agent, evidence held insufficient to 
warrant finding that agent had authority to make binding contract, so that insurer 
was not bound by any agreement agent might have made. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4, INSURANCE. 

Where applicant agreed with agent to accept smaller accident policy when 
notified that larger policy applied for could not be issued unless by amended appli- 
cation, in widow’s action to recover for applicant’s death, evidence held to support 
finding that neither policy was issued or delivered so that no contract took effect 
(Civ. Code, § 1626). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

5. INSURANCE. 
Mere delay in acting on application does not create contract of insurance. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 

6. INSURANCE. 

What is a reasonable lapse of time within which insurance agent should have 
communicated information regarding application to insurer is within sound discre- 
tion of trial court. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
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Appeal from Superior Court, Los Angeles County; Clement L,. Shinn, Judge. 

Action by Edith Lucas against the Metropolitan Life Insurance Company, a 
corporation. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Thomas F. McCue, of Los Angeles, for appellant. 

Loeb, Walker & Loeb, of Los Angeles (Herman F. Selvin, of Los Angeles, of 
counsel), for respondent. 

RoruH, Justice pro tem. 


Plaintiff is the widow of deceased Eben Lucas, who, on January 15, 1933, at 
Alhambra, Cal., made application for a policy of accident insurance in the sum of 
$5,000. Deceased will hereinafter be referred to as “applicant.” The application 
was received at the home office of the Metropolitan Life Insurance Company, here- 
inafter called “company,” on February 1, 1933. On February 3d, in response to 
said application the company transmitted to its Alhambra office an accident policy 
with amended application which set forth additional specific information as to the 
nature and character of the applicant’s employment. The letter of transmittal 
accompanying said documents stated directly that the policy inclosed was not to be 
delivered unless the amended application was signed by applicant after verification 
of the facts stated therein by the company’s agent. On March 20, 1933, the Alham 
bra agent of the company advised applicant of the situation, whereupon the agent 
was informed by applicant that he could not sign the amended application, because 
the particulars in which the application had been amended were contrary to the 
facts. The agent then informed applicant that the policy could not be delivered, it 
appearing from the discussion which ensued between applicant and agent immedi- 
ately thereafter that applicant’s business was such that he could not be classed as a 
preferred risk. It was suggested by the agent that if applicant reduced the face of 
the policy to $3,000, that he then, as an ordinary risk, could obtain a $3,000 policy 
for the same premium that he could have obtained the $5,000 policy, if he had been 
accepted as a preferred risk. To this suggestion applicant agreed and paid $10 
on account of the first premium, for which the agent receipted. On March 25th, the 
agent wrote to the company stating the facts with regard to applicant’s employmeni, 
and asking that the policy be reduced to $3,000. Upon receipt of this letter by the 
company on April 7, 1933, it was referred to its health underwriter, who dispatched 
a letter to Alhambra asking the agent for more detailed information as to applicant's 
occupational duties. This letter stated that when the information requested was 
received, applicant’s request for the $3,000 policy as an ordinary risk would be 
considered. The letter of the health underwriter was received in Alhambra on 
April 14th, and in the meantime, particularly on April 7th, the applicant in the per- 
formance of his occupational duties was killed. 

[1] It is not clear whether plaintiff seeks to recover on the theory of tort or 
contract. One of her theories is that a contract for insurance to the reduced amount 
of $3,000 was actually made on March 20, 1933; the other, that by reason of the 
agent’s negligence in failing to communicate the information obtained by him on 
March 20th to the company until April 6th, a policy was not issued or delivered to 
applicant to the damage of the plaintiff in the sum of $3,000. In view of the find- 
ings of the trial court, we are convinced that plaintiff is not entitled to recover on 
either theory. The trial court found as facts: That the agent had no authority to 
enter into a contract of insurance binding on the company; that the $5,000 policy was 
not issued or delivered; that the $3,000 policy was never issued or delivered; that 
on March 20, 1933, when applicant learned of the necessity for signing the amended 
application, he gave the true facts to the agent and asked if the $3,000 policy could 
be issued for the same premium; that there was no agreement between applicant 
and agent for the issuance of the $3,000 policy; that there was no negligence in the 
conduct of the home office, or in that of the agent with reference to the letters 
exchanged on the subject of additional information; that the agent’s failure te 
transmit prior to March 25th, the information received on March 20th was not 
negligent, nor was it the proximate cause of the plaintiff’s loss; and that, “Under 
and by virtue of the terms of the written application attached hereto and marked 
Exhibit ‘A,’ said Eben Lucas agreed in writing that no insurance would be in force 
on said application unless and until a policy was delivered to him in person and 
the full premium stipulated in such policy was received by defendant (company) 
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in cash, and that said policy should not cover any accident occurring prior to such 
delivery and payment of full premium.” These findings of the trial court must be 
accepted as facts since there are no specifications of insufficiency of the evidence to 
support them or any of them. Code Civ. Proc. § 648; Bernstein v. Minney, 96 
Cal. App. 597, 599, 274 P. 614; Crow v. Crow, 168 Cal. 607, 611, 143 P. 689; Schultz 
v. City of Venice, 200 Cal. 50, 54, 251 P. 913. 

[2] Because of other questions raised, we have scrutinized the entire record and 
find that all of the findings briefly above stated have ample support in the evidence, 
and in our opinion are decisive of the case on either theory. The trial court con- 
cluded from ample facts that no contract of insurance had ever been consummated, 
and was justified in further concluding that there was no negligence properly charge- 
able to company, which could be considered the proximate cause of plaintiff's 
alleged loss. 

[3-5] There were no facts upon which the court could properly make a finding 
that the agent had authority to make a binding contract of insurance for company. 
The court, as already stated, did find otherwise, and this finding is not attacked 
The company therefore was not bound by any agreement the agent might have 
made, and the finding is that no agreement was made. Toth v. Metropolitan Life 
Insurance Co., 123 Cal. App. 185, 193, 11 P.(2d) 94; Western Indemnity Company 
v. Industrial Accident Commission, 182 Cal. 709, 721, 190 P. 27. The finding that 
neither policy was issued or delivered, based even upon the facts that have been 
scantily summarized, is sound as a matter of law. Civ. Code, § 1626; Haskell v. 
Doty, 78 Cal. 424, 21 P. 10; Harris v. Harris, 59 Cal. 620, 622; Bradley v. New 
York Life Insurance Co. (C. C. A.) 275 F. 657; John Hancock Mutual Life Insur- 
ance Co. v. McClure (C. C. A.) 218 F. 597; Hruska v. Prudential Insurance Co., 
203 Iowa 1165, 211 N. W. 858. Mere delay in acting on an application does not 
create a contract of insurance. Stewart v. Helvetia Swiss Fire Insurance Co., 102 
Cal. 218, 219, 220, 36 P. 410; Leslie v. Brown Brothers Incorporation, 208 Cal. 606, 
621, 283 P. 936; Giddings v. Northwestern Mutual Life Insurance Co., 102 U. S. 
108, 111, 26 L. Ed. 92; Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N. E. 171, 
15 A. L. R. 1021. 

[6] The issue of negligence is raised solely by reason of the delay in trans- 
mitting the information obtained on March 20th. ‘The trial court found there was 
no negligence, and this finding is not attacked. As a matter of law, it is settled, 
with rare exceptions, that what is a reasonable lapse of time is within the sound 
discretion of the trial court. Hoppin v. Munsey, 185 Cal. 678, 684, 198 P. 398; Los 
Angeles Traction Co. v. Wilshire, 135 Cal. 654, 657, 658, 67 P. 1086; Cambridge v. 
Ramser, 43 Cal. App. 722, 724, 185 P. 862; Winn v. John Hancock Mutual Life Ins. 
Co., 216 Iowa 1249, 250 N. W. 459, 460. 

Since these material issues are decisive of the case, it would serve no useful 
purpose to treat other questions raised, i. e., that there was no proof that the, or 
any, policy of insurance could have been obtained by applicant; whether the cause 
of action on the theory of negligence survives; if there is a survival, who is the 
proper party plaintiff; even if negligence were found to exist, whether the agent or 
the company was liable; and assuming negligence of the agent, was it the proxi- 
mate cause of the alleged loss? We therefore express no opinion on these questions. 

The judgment is affirmed. 

We concur: Houser, P. J.; Doran, J. 


SCHICK et al. v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Civ. 5525. 
District Court of Appeal, Third District, California. June 26, 1936. 
59 Pacific Reporter (2d) 163. 
2. INSURANCE. 


Where time for payment of annual premium could be extended on insured’s 
signing application for extension, insurer held under no obligation to grant extension 
on tender of part payment unaccompanied by request for extension, even if insurer 
had granted extension for payment of previous premium, and insured’s rights ter- 
minated on due date of payment, if not month before when insurer conditionally 
accepted part payment also unaccompanied by application for extension. 

(For other cases, see Insurance, Dec. Dig. § 357.) 
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3. INSURANCE. 

In absence of anything to the contrary, court had to assume that insured claim- 
ing disability benefits complied with insurer’s rules in obtaining extension for pay- 
ment of annual premium on policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE. 

Where policy provided for grace period for payment of premium, payment of 
which should not maintain policy in force beyond date when succeeding premiuin 
became payable, policy terminated automatically without any action on insurer’s part 
on nonpayment of premium on date fixed. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
6. INSURANCE. 


Granting extension for premium payments is discretionary with insurer, and 
before granting request for extension for payment of annual premium, insurer could 
impose such conditions precedent as it saw fit. 


(For other cases, see Insurance, Dec. Dig. § 357.) 
8. INSURANCE. 


Insured claiming disability benefits held not entitled to claim waiver of strict 
compliance with terms of policy for extension for payment of annual premium 
where insurer accepted part payment conditionally on insurer’s signing application 
for extension without knowledge that insured had attempted to commit suicide, 
since to support waiver, insurer must have had actual knowledge of all material 
facts. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

9. INSURANCE. 

Insured had burden to prove that insurer waived strict complaince with terms 
of policy with respect to granting extension for payment of annual premium. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

10. INSURANCE. 

_ In action on policy for disability benefits, evidence held to support findings that 
insured had not paid annual premium, that insurer had granted no extension of 
time for payment of such premium, and that insurer had not waived insured’s 
default. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 8].) 

Appeal from Superior Court, Los Angeles County; William J. Palmer, Judge. 

Action by Joseph Schick against the Equitable Life Assurance Society of the 
United States, a corporation. Plaintiff having died, Rose Schick and another, 
executors of the last will and testament of Joseph Schick, and as trustees, were 
substituted as parties plaintiff. From an adverse judgment, plaintiffs appeal. 

Affirmed. 

Charles I. Rosin, of Los Angeles, for appellants. 

Newlin & Ashburn and Paul Sandmeyer, all of Los Angeles, for respondent. 


SAWYER et al. v. SUNSET MUT. LIFE INS. CO. Civ. 10404. 
District Court of Appeal, Second District, Division 1, California. June 25, 1936. 
50 Pacific Reporter (2d) 208. 

1. INSURANCE. 


Under so-called reinsurance contract providing for assumption by reinsurer of 
outstanding policies of mutual association,: reinsurer held liable jointly with mutual 
association on life policy to beneficiary, since contract was more than mere contract 
of “reinsurance” under Code on which reinsurer would not be liable (Civ. Code, §§ 
2646, 2649). 

(For other cases, see Insurance, Dec. Dig. § 679.) 

2. INSURANCE. 


Where reinsurer agreed to pay all mutual association’s outstanding policies, 
bringing of suit by policyholder of mutual association against reinsurer was suffi- 


bene 
cert. 
inse 
noti 
tatic 


9% I 





Life] Norman v. Merchants & Bankers Mutual Benefit Corp. 631 


cient evidence of consent to agreement and law created privity necessary for main- 
tenance of action. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
3. INSURANCE. 

Cancellation of so-called reinsurance contract by which reinsurer had agreed tu 
pay all outstanding policies of mutual association, after death of insured, held not 
to preclude recovery by beneficiaries from reinsurer, since rights of beneficiarics 
became vested on death of insured. 

To “cancel” a contract means to abrogate so much of it as remains 
uuperformed. It differs from “rescission,” which means to restore the 
parties to their former position. The one refers to the state of things at the 
time of the cancellation; the other to the state of things existing when the 
contract was made. 

(For other cases, see Insurance, Dec. Dig. § 681.) 

4. INSURANCE. 

Where mutual life policy provided that, should there be less than 3,000 members 
at time of insured’s death, amount payable would be $1 for each member in good 
standing, and evidence established that there were 903 members in good standiug, 
beneficiaries held entitled to $903, irrespective of amount received by insurer on 
assessment. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

York, Acting P. J., dissenting. 

Appeal from Superior Court, Los Angeles County; H. D. Burroughs, Judge. 

Action by Sally E. Sawyer and another against the Sunset Mutual Life Insur- 
ance Company, a corporation. Judgment for plaintiffs, and defendant appeals. 

Modified and, as modified, affirmed. 

Sylvan Y. Allen and Harry C. Hedberg, both of Los Angeles, for appellant. 

Lon A. Brooks, De Forest Home, and Eugene Kelly, all of Los Angeles, for 
respondents. 


NORMAN v. MERCHANTS & BANKERS MUT. BENEFIT 
CORPORATION. 
Supreme Court of Florida. June 1, 1936. 
Rehearing Denied June 18, 1936. 
168 Southern Reporter 647. 
2. INSURANCE. . 

Contract between mutual benefit association and members, whereby associatiun 
indemnified members against loss from injury or beneficiaries for members’ deaths 
in consideration of payment of charter fee and assessments for expenses and reserve 
funds held “contract of insurance,” as regards rules of construction of contract. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

INSURANCE. 

Generally, officers or agents of mutual and stock insurers have same power to 
waive policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

4. INSURANCE. 


Provisions in by-laws and certificates of membership in incorporated mutual 
benefit association providing that certificates should be void if applicant answered 
certain questions falsely, and that assessment payments should be voluntary, were 
inserted for association’s benefit with respect to certificate’s invalidity and required 
notice by association as condition precedent to declaring forfeiture for misrepresen- 
tation or suspension for nonpayment of any assessments. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

5. INSURANCE. 

Where mutual benefit association reinstated certificate of member who had 
failed to pay one assessment with knowledge of alleged untruthful answers made by 
member upon original application, association was put to election to declare policy 
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void for misrepresentation and failure to pay, but not having done so, association 
would be estopped to claim forfeiture after member’s death. 

(For other cases, see Insurance, Dec. Dig. § 764.) 

6. INSURANCE. ; 

Where policy has been duly issued with knowledge of facts which would ren- 
der policy void in inception, if provisions were insisted upon, insurer will be held 
to have waived such provisions, or be estopped from asserting them, and such pro- 
visions may also be waived on reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 365[2], 389[1].) 


7. INSURANCE. 

Where mutual benefit association reinstated certificate of member who had 
failed to pay one assessment with knowledge of alleged untruthful answers made 
by member upon original application, association waived misrepresentations, since it 
was association’s duty to notify member of invalidity or forfeiture of certificate for 
misrepresentation so that member could protect himself. 

(For other cases, see Insurance, Dec. Dig. § 764.) 

8. INSURANCE. 

By-laws and terms of membership as set out in certificate are made for beneiit 
of mutual benefit association and should be construed liberally in member’s favor 
so as not to defeat without plain necessity member’s claim to indemnity. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


9. INSURANCE. 

Language used in by-laws and membership certificates of mutual benefit assc- 
ciation is to be given popular and usual significance, unless context requires different 
construction, and ambiguous provisions or provisions of which two interpretations 
equally fair may be given will be construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

10. INSURANCE. 

In beneficiary’s action for death benefit under mutual benefit association cer- 
tificates, association’s pleas of false representation by member upon application and 
failure to pay assessment presented no defense and were defective in not averring 
that member had been suspended for nonpayment or expelled for fraud or mis- 
representation. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

En Banc. 

Certiorari to Circuit Court, Duval County; Miles W. Lewis, Judge. 

Action by Annie L. Norman, a widow, against the Merchants & Bankers Mutual 
Benefit Corporation, a corporation. To review a judgment of the circuit court 
affirming a judgment for defendant, plaintiff brings certiorari. 

Writ of certiorari issued, and judgment of the circuit court quashed and judg- 
ment for defendant reversed. 

Fuller Warren and John W. Muskoff, both of Jacksonville, for petitioner. 

Dean Boggs, of Jacksonville, for respondent. 


CUTLEDGE v. ZZTNA LIFE INS. CO. No. 25463. 
Court of Appeals of Georgia, Division No. 1. June 11, 1936. 
186 Southeastern Reporter 208. 
INSURANCE. 


Group policy provision for automatic cancellation of insurance on termination 
of insured’s employment precluded recovery for death of insured three days after 
his employment was terminated, as against contention that policy provision giving 
insured privilege of applying for individual policy without proof of insurability 
within thirty-one days after termination of employment extended coverage for 
31-day period (Code 1933, § 20-702). 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Syllabus by the Court. 

Certificate of insurance issued to employee under group policy, which provided 

for automatic cancellation of certificate upon termination of employment of insured 
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with employer, was not extended thirty-one days after termination of employment 
by provision giving insured privilege of applying for individual policy without proof 
of insurability within thirty-one days after termination of employment for any 
cause. 

Error from City Court of Albany; Clayton Jones, Judge. 

Petition by Mittie Cutledge against the Aitna Life Insurance Company. To» 
review a judgment dismissing her petition on demurrer, plaintiff brings error. 

Affirmed. 

J. N. Peacock, Jr., of Albany, for plaintiff in error. 

Leonard Farkas and W. H. Burt, both of Albany, for defendant in error. 


GAVENIS v. JOHN HANCOCK LIFE INS. CO. OF BOSTON, MASS. 
Gen. No. 38247. 
Appellate Court of Illinois. Third Division. First District. Feb. 19, 1936. 
2 Northeastern Reporter (2d) 578. 
INSURANCE. 

Evidence /e/d insufficient to support judgment awarding recovery on two life 
policies, on ground that insured had not falsely represented that he was in sound 
health on dates of applications and had never had any sickness or received treatment 
in any hospital, by acquiescence in insurance solicitor’s insertion of false answers in 
applications. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

\ppeal from Municipal Court of Chicago; Frank M. Padden, Judge. 

Action on two life policies by Kasper Gavenis against the John Hancock Life 
Insurance Company of Boston, Massachusetts, wherein defendant sought to avoid 
liability on ground that insured had falsely represented in applications that he hac 
never had any sickness or received treatment in any hospital and was in sound 
health on dates of applications, and plaintiff, as beneficiary, claimed that no mis- 
representations had been made and that the defendant had waived the defense 
asserted. Judgment for plaintiff in the amount of $760, and the defendant appeals. 

Reversed and remanded. 

Hoyne, O’Connor & Rubinkam, of Chicago, for appellant. 

John Irrmann, of Chicago, for appellee. 

Hebel, Justice, delivered the opinion of the court. 


KORANDA v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Gen. No. 38377. 
Appellate Court of Illinois. Thifd Division. First District. June 22, 1936. 
Rehearing Denied July 6, 1936. 
2 Northeastern Reporter (2d) 945. 

INSURANCE. 

Evidence in action for total permanent disability benefits under employees’ 
group insurance policy held to show that right of action accrued before plaintiff’s 
discharge by employer, so as to entitle him to recover. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Municipal Court of Chicago; J. M. Braude, Judge. 

Action by Frank Koranda against the Equitable Life Assurance Society of the 
United States. From a judgment for defendant notwithstanding a verdict for 
plaintiff, the latter appeals. 

Reversed, and judgment entered against defendant on the verdict. 

Arthur F. Gruenwald, of Chicago, for appellant. 

Mayer, Meyer, Austrian & Platt and Frederic Burnham, all of Chicago (Miles 
G. Seeley, of Chicago, of counsel), for appellee. . 

HALL, Presiding Justice. 

This is an appeal from a judgment against plaintiff for costs of suit, entered 
in the municipal court of Chicago. The cause was submitted to a jury, which 
returned a verdict for plaintiff and against the defendant for the sum of $2,203.61. 
After the verdict was returned into open court, upon motion of the defendant, the 
court set it aside, and, under rule 175 of the municipal court of Chicago, entered 
judgment against the plaintiff, notwithstanding the verdict of the jury. 
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The charge in the statement of claim filed in the cause is that the defendant 
entered into a contract with Lyon & Healy, Inc., by the terms of which the defend- 
ant agreed to pay certain sums to certain employees of Lyon & Healy, Inc., under 
the terms of a contract of insurance entered into between Lyon & Healy, Inc., and 
the defendant, upon a showing that such employee, while under the age of 60 years 
should become wholly and permanently disabled as a result of bodily injury or 
disease; that the plaintiff, while under the age of 60 years, and while in the employ 
of Lyon & Healy, Inc., on December 11, 1930, did become wholly and permanently 
disabled as a result of bodily injuries received at the hands of unknown persons, 
and that, as a result of such. injuries, plaintiff became and was unable to engage in 
any occupation, or perform any work for profit, 

In its affidavit of merits, defendant does not deny that plaintiff was insured, as 
claimed, nor that he suffered severe injuries, and that, if he is entitled to recover at 
all, the verdict was excessive, but alleges that, by the terms of the policy in ques- 
tion, it is provided that: “If proof shall be furnished the society that any employee 
insured under this policy has * * * become wholly disabled by bodily injuries or 
disease, and will be wholly and presumably permanently prevented thereby for life 
from pursuing any and all gainful occupation, the society will pay six months after 
receipt of such proof, in full settlement of all obligation under this contract per- 
taining to such employee, the full amount of the insurance on such life. * * * The 
insurance under this policy upon the life of any employee covered by this contract 
shall automatically cease and determine * * * upon the termination of such per- 
son’s employment with the employer in the specified classes of employees without 
regard to the cause of such termination. * * * New employees shall be eligible 
for insurance upon the above basis upon the completion of three (3) months of 
service; and for purposes of insurance, reemployment will be classed as new employ- 
ment and will be subject to all the requirements thereof. This policy, together 
with the employer’s application therefor, copy of which is hereto attached * * * 
shall constitute the entire contract between the parties.” Defendant denies, however, 
that, as a result of any injuries sustained by the plaintiff, he became wholly and 
permanently disabled within the terms of the policy, nor at a time while insured 
under said policy, and denies that defendant furnished proof of any claim entitling 
him to any disability benefits under the terms of the policy, but alleges that plaintiff 
instead furnished proof to it which purported to be proof of permanent disability, 
but which proof affirmatively shows that plaintiff did not become totally and per- 
manently disabled within the terms of the contract of insurance. 


It is further alleged in the affidavit of merits that about February 4, 1931, 
while plaintiff was not totally and permanently disabled within the terms of the 
policy, plaintiff’s employment by his employer was terminated, and that therefore 
plaintiff did not become eligible for insurance under the terms of the policy. 

The record shows that on and prior to December 11, 1930, plaintiff was employed 
by Lyon & Healy, Inc., and was insured by defendant against total and permanent 
disability under a group policy issued to Lyon & Healy, Inc., his employer, and 
that on that date he suffered a severe injury. The record also shows that on 
February 6, 1931, Lyon & Healy, Inc., entered upon its employment records a 
notation as to plaintiff to the effect that: “Services not required after January 15th, 
1931, * * * Salary—time due to and including January 15th, 1931.” A_ similar 
notation was made on plaintiff’s pay roll card by his employer. It is further 
shown that on February 28, 1931, Lyon & Healy, Inc., notified defendant of the 
termination of Koranda’s employment as of January 15, 1931. In so far as we can 
determine from the record, defendant, at this time, had not been notified that plaintiff 
had suffered severe injuries, and it is asserted that it was then without knowledge 
of any reason why his employer had terminated plaintiff’; employment. It is 
defendant’s contention that, the above acts being a termination of plaintiff’s employ- 
ment by his employer, therefore his insurance under the terms of the policy was 
terminated. The record further shows that subsequent to all of the above, and 
on March 16, 1931, Koranda went back to work for Lyon & Healy, Inc., and con- 
tinued in his employment until June 6, 1931. Koranda testified that prior to June 
6, 1931, he had never been notified that he had been discharged, and that he con- 
tinued to work as best he could, upon the advice of a Dr. Kelly. There is nothing 
in the record to suggest that this is not the fact. 
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It is plaintiff’s contention, however, that he was unable to perform his duties 
after he went back to work. It is defendant’s contention that, under the terms of 
the policy, plaintiff's being taken back to work did not reinsure him, because it was 
necessary, after reinstatement, that he should work for 3 months before being 
entitled to compensation, and that, as a matter of fact, he did not do so, but was 
again discharged on June 6, 1931. The record indicates that it was on May 25, 
1932, that defendant received its first notice of plaintiff’s injury on December 11, 
1930, and that Lyon & Healy, Inc., plaintiff’s employer, had previously informed 
defendant, as stated, that plaintiff had been discharged January 15, 1931, for 
refusing to return to work after being pronounced sufficiently recovered from kis 
injury which he suffered on December 11, 1930. The proofs furnished by Koranda 
and by a physician are to the effect that Koranda had been wholly disabled on 
June 7, 1931, and that he had last worked on June 6, 1931. 


The injury to plaintiff on December 11, 1930, which he claims to be the cause 
of his permanent disability, was the result of an assault committed upon him while 
in the employ of Lyon & Healy, Inc., as a piano tuner, and which at the time 
rendered him unconscious. He testified that he was taken to the Presbyterian 
Hospital, and was there treated by Dr. Frank B. Kelly, who testified that he 
treated the plaintiff every day until plaintiff left that hospital on January 15, 1931, 
and that the witness saw the plaintiff several times after that date. This physician 
further testified that on January 15, 1931, plaintiff had a slight paralysis of his 
right hand and spasticity of the right leg and a slight peculiarity of speech, but 
that, on inquiry, he ascertained that these conditions existed prior to plaintiff’s 
injury; that he examined plaintiff’s eyes and found the pupils unequal to light and 
accommodation; that the blow on plaintiff’s head necessitated the taking of 45 
stitches, and that the blow plaintiff received could induce a situation like he found in 
plaintiff; that plaintiff’s tongue deviated to the right, which would indicate a dis- 
turbance, a nervous lesion, and a possible injury to the brain; that, upon making 
tests, the witness found that plaintiff could not make his fingers meet, and that this 
would indicate a brain lesion, which would affect the nerves, and that the lesion in 
the brain caused the condition which he found. The witness also testified thut, 
after the plaintiff was at home for a while, he tested plaintiff's writing, and that at 
first plaintiff could write very roorly, and that he last saw the plaintiff about May, 
1931; that early in March, 1931, he (the witness) suggested to plaintiff that the 
best thing for him to do was to try to work and get his mind off of his condition, 
and that the witness’s relationship with Lyon & Healy, Inc., was such that it was 
up to the witness to determine when the plaintiff was ready to go to work. This 
witness stated that on January 15, 1931, the day plaintiff was discharged from the 
hospital, in addition to the spasticity of the right leg, he showed a weakness in 
the right arm and hand; that, on submitting the plaintiff to the Romberg test, with, 
plaintiff's eyes closed, plaintiff could not maintain his balance, and that this indicated 
a brain lesion in the location which has to do with the balancing center. It is in 
— that the plaintiff admitted to this witness that he had previously had 
syphilis. 

Dr. Abel Anthony, another physician produced by plaintiff, testified that on the 
evening of December 11, 1930, he had charge of the emergency room of the Prov- 
ident Hospital, where the plaintiff was first taken on that evening immediately after 
his suffering the injury, and before he was taken to the Presbyterian Hospital; that 
at about 5:30 of that evening the police brought plaintiff to the Provident Hos- 
pital, and that at that time he was in a semistupor; that at times plaintiff was 
unconscious, but at certain times, when stimulated, the witness could get a reaction 
from plaintiff; that, on examination, he found multiple lacerations on _plaintiff’s 
head, particularly on the left side, and that there was a depression in his skull; 
that the witness applied 45 stitches in sewing up these wounds; that there was a 
hemorrhage in his left eye, which was bloody; and that he had symptoms of a 
brain injury. This witness also testified that a man’s brain may be injured even 
worse when there is a severe concussion than when the skull is broken; that there 
was projectile vomiting, the witness said, which indicated a concussion or depression 
of the brain, and the possible rupture of blood vessels of the brain. Asked for his 
opinion, the witness testified that he concluded that plaintiff had received an injury 
to the brain. 
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A fellow workman of plaintiff, also a piano tuner, testified that before the 
injury to plaintiff on December 11, 1930, he never noticed any limp or peculiarity 
in plaintiff’s walk, nor any weakness or paralysis of his right hand, nor any 
peculiarity of his eyesight; that he had seen plaintiff tune pianos many times, and 
that he did his work properly; that, when plaintiff came back to work on March 
16, 1931, the plaintiff was entirely different from what he was before; that he 
limped and was unable to use his arm for tuning, and that the witness noticed a 
peculiarity in plaintiff's speech; that prior to that time plaintiff had been congenial, 
but that after the accident he became very abusive; that between March 16 and 
June 6, 1931, the only work plaintiff did around the place was small jobs like 
gluing ivories on keys, and that he was unable to engage in his former work of 
tuning pianos that, when he attempted to use a tool, or pick up objects, they would 
drop from his fingers; and that he had no control of tools with his right hand; 
and that plaintiff was right-handed. 

The testimony of this witness was corroborated by other employees of Lyon & 
Healy, Inc. 

Another physician testified that he examined the plaintiff on January 21, 1935. 
He described certain scars on plaintiff’s head, and stated that the pupils of his eyes 
did not react properly; that there is a disturbance in plaintiff’s speech; that the 
right arm is not paralyzed, but that there is lameness; and that the arm does not 
function; and that plaintiff walks lame on his right leg. This witness testified that, 
in his opinion, plaintiff had suffered a brain lesion on the left side, affecting his 
speech, and affecting the motor area for the right side of his body, and that in his 
opinion plaintiff is totally and permanently disabled for gainful work, inasmuch as 
the length of time since the injury is sufficient for him to make the maximum 
degree of recovery, if that were possible. 

No testimony was offered on the part of the defendant to refute the testimony 
of the physicians as to plaintiff's injuries and the condition resulting therefrom. 
Defendant stresses the point that plaintiff, in his notice to defendant company dated 
July 30, 1932, stated that he became wholly disabled on June 7, 1931, by being struck 
on the head on December 11, 1930, and for that reason he cannot recover. The jury 
found for plaintiff, and, from all the evidence in the case, it seems obvious that, if 
plaintiff was totally disabled on June 7, 1931, such disability was clearly the result 
of the injury which he received when he was assaulted. It is very clear that his 
effort to work was made at the suggestion and upon the advice of the company’s 
physician, Dr. Kelly, and that plaintiff was unable to perform his work. 

We are of the opinion that plaintiff’s right of action against the defendant 
accrued prior to the time of his discharge, and that the trial court was in error in 
entering a judgment for defendant, notwithstanding the verdict of the jury. It 
is therefore ordered that judgment be entered here against defendant for the 
amount of the verdict, to wit, the sum of $2,203.61. 

Reversed, and judgment entered here. 

Hehel and Denis E. Sullivan, JJ., concur. 


JANELUNAS v. CHICAGO FRATERNAL LIFE ASS’N. Gen. No. 38805. 
Appellate Court of Illinois. First Division. First District. June 29, 1936. 
Rehearing Denied July 10, 1936. 

3 Northeastern Reporter (2d) 86. 

1. INSURANCE. 

Applicant being within eligible age for membership in fraternal benefit asso- 
ciation, effect of overstating her age in application held limited to varying 
amount recoverable under by-laws on member’s death. 

(For other cases, see Insurance, Dec. Dig. § 723[3, 4].) 

2. INSURANCE. 

Contract, including fraternal benefit association’s by-laws, held to show that 
statements in application and medical report, including statement of applicant’s age, 
though characterized as warranties, were intended to be mere representations, 
where by-laws provided for correcting mistake in stating age, and medical report 
covered 67 specific diseases or ailments. 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 
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3. INSURANCE. 

Statements in application and medical report being representations rather than 
warranties, good faith of applicant for membership in fraternal benefit association 
in overstating her age and negativing prior rejection by life insurance company held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Superior Court, Cook County; Donald S. McKinlay, Judge. 

Action by Julius J. Janelunas against the Chicago Fraternal Life Association, 
a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

George C. Geier, and William A. L,. Pellicore, both of Chicago, for appellant. 

Earl J. Walker, of Chicago, for appellee. 

O’Connor, Justice. 

Plaintiff, the beneficiary of a certificate for $2,000 issued by defendant Septem- 
ber 1, 1930, to plaintiff’s mother, brought an action against defendant to recover the 
face of the certificate. There was a verdict and judgment in plaintiff’s favor for 
$2,460, being the face of the certificate with interest, and defendant appeals. 

The record discloses that on August 27, 1930, Johanna Janelunas, plaintiff’s 
mother, made a written application for a beneficial membership in defendant asso- 
ciation. She was examined by a physician, and on September 1, 1930, defendant 
issued to her its certificate whereby she was acknowledged to be a member of the 
association and entitled to such rights and privileges as were provided in its con- 
stitution and laws, upon condition that the certificate, articles of incorporation, con- 
stitution and laws, the statements made in her application for membership, and the 
statements made by her to the medical examiner should constitute the contract 
between her and defendant association; and on these conditions it promised to bind 
itself to pay her son, Julius J. Janelunas, $2,000 upon satisfactory evidence of the 
death of his mother, provided she was in good standing at the time of her 
death. She died January 9, 1931, and the defense interposed was that in her 
application she had (1) falsely and incorrectly stated her age, in that she stated 
she was born in 1871, while the evidence shows she was born in 1876; and (2) 
that she had falsely and incorrectly stated in her application for membership that 
she had never been rejected “by any other insurance company”; that the state- 
ments made by her were warranties, and the certificate was therefore void. 

The evidence shows that Mrs. Janelunas was born in Lithuania; that she could 
not read or write the English language and could speak but very little English; that 
the application in the record purports to be signed by her by her cross. In the 
application it is stated: “I do hereby warrant the truthfulness of the statements in 
this application, and consent and agree that any untrue statements made therein, or 
or to the Medical Examiner, or any concealment of facts by me in this application 
* * * shall forfeit the rights of myself, my family and dependents to all benefits 
and privileges therein.” In the document in the record purporting to be the report 
of the medical examiner, it is stated: “For the purpose of securing beneficial mem- 
bership in the Chicago Fraternal Association, do hereby expressly warrant the 
truthfulness of all the statements made by me herein, and of each statement and 
answer made by me to the questions in my Medical Examination, * * * and I do 
hereby consent and agree that each and all of said statements and answers shall 
form the basis of my membership in said Society and that any untrue or fraudulent 
statement or statements, or concealment or suppression of facts by me, whether 
they are material or not in my application for membership, my medical examina- 
tion, or made to the Medical Examiner, * * * shall forfeit all rights, * * * benefit 
and privileges of myself, * * * or beneficiaries named in any benefit certificate 
which may be issued from this agreement and application. * * * I hereby war- 
rant the truthfulness of all the answers given to the above questions.” 

In the benefit certificate it was stated the insured “is a member of said Society, 
and is entitled to such rights and privileges in the Society as are provided by its 
constitution and laws, upon condition that this Benefit Certificate, the articles of 
incorporation of the Society, the constitution and laws thereof, the statements made 
in the application for membership and the statements made to the Medical Examiner 
* * * shall constitute the contract between the member and the Society.” 

Section 250 of the by-laws, which was introduced in evidence by defendant on 
the trial, provides: “If it shall appear that a member has made a mistake in giving 
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his age at the time of admission, he shall make a written statement of the facts to 
the Supreme Secretary, and if satisfied that no fraud was intended, the age and 
payments of the member shall be corrected. * * * If he reported his age older 
than he was at the time of admission, the difference between what he paid and the 
amount due for his correct age shall be refunded to him, and he shall thereafter be 
rated at his correct age * * * If understated, and not corrected, the member, or in 
case of his death, his beneficiary * * * shall be entitled only to the amount of 
benefit which the sum paid would have purchased at his correct age if eligible in 
this Society.” 

{1] On the trial, the documentary evidence tended to show that Mrs. Janelunas 
was born in 1867 or 1869, 1871 or 1876, but it is conceded by counsel for defendant 
in their brief that: “We will grant for the purpose of argument that the plaintiff 
has satisfactorily proven the correct date of the applicant’s birth to be June 23, 
1876.” The by-laws provided that no one over 59 years of age was eligible for 
membership, but the purported application which is in the record, wherein the date 
of the applicant’s birth is stated to be June 23, 1871, would show that at the time 
she was 59 years, 2 months and 4 days of age, and therefore ineligible, which facts 
obviously were known to defendant. But it being admitted that the applicant was 
born June 23, 1876, she was eligible for membership, and the only effect of giving 
the wrong age, if such were the fact, would be to vary the amount recoverable in 
case of her death, as provided by section 250 of the by-laws above quoted. 

[2, 3] It is obvious that neither the applicant nor the defendant understood 
that the applicant was warranting the statements made by her in her application and 
in her answers to the medical examiner, because if they were technical warranties 
the certificate would be void, as expressly stated in the application and in the 
medical report. In the medical examination she was asked whether she ever had 
any of the 67 specific diseases or ailments. It is obvious that defendant knew Mrs. 
Janelunas could not truthfully answer these questions, and it also knew that no 
one, not even the most skillful physician, after a most searching examination, would 
be able to discover whether she had ever had any of these diseases or ailments. 
Obviously, it would be unreasonable to say the applicant and the defendant both 
understood that she was warranting the truthfulness of her answers. Minnesota 
Life Ins. Co. v. Link, 230 Ill. 273, 82 N. E. 637; Moulor v. American Life Ins. Co., 
111 U. S. 235, 4S. Ct. 466, 28 L. Ed. 447; Globe Mut. Life Ins. Assoc. v. Wagner, 
188 Ill. 133, 58 N. E. 970, 52 L. R. A. 649, 80 Am. St. Rep. 169. This is clearly 
shown by the fact that section 250 of the by-laws provides, not that the certificate 
should he void in case the applicant did not state her age correctly, but that in case 
of death the amount recoverable by the beneficiary would be based upon the correct 
age of the applicant. 

A reading of (1) the benefit certificate, (2) the constitution and laws, (3) 
statements made by the applicant in her application, and (4) statements made by 
her to the medical examiner (which constitute the contract between the parties), 
taken in connection with the by-laws, clearly shows that the statements made by the 
applicant. although stated to be warranties, were understood and intended bv the 
parties to be mere representations, and if they were not literally true the question of 
the good faith of the applicant in making her answers was for the jury. Joseph 
v. New York Life Ins. Co., 219 Ill, App. 452; Minn. Mut. Life Ins. Co. v. Link, 
230 Ill. 273, 82 N. E. 637; Moulor v. American Life Ins. Co., 111 U. S. 335, 4 S. Ct. 
466, 28 L. Ed. 447; Globe Mut. Life Ins. Assoc. v. Wagner, 188 Ill. 133, 58 N. E. 
970, 52 L. R. A. 649, 80 Am. St. Rep. 169. 

Defendant further contends the evidence shows that the applicant, prior to the 
time she applied for membership in defendant association, made application to an 
insurance company and had been rejected, although the applicant stated to the 
examining physician of defendant association that prior to that time no physician 
had given an unfavorable opinion as to her health with reference to life insurance; 
that this answer was material and was false. Dr. Redman, called by defendant, 
testified he was a physician and surgeon, and in 1928 examined Mrs. Janelunas for 
the Western & Southern Insurance Company, and rejected her on account of an 
irregular heartbeat. On cross-examination the doctor testified he did not tell Mrs. 
Janelunas anything about what he found; “it is not my business to.” 

Since we hold that the statements made by Mrs. Janelunas were representations 
and not warranties, the question of good faith, whether she had misrepresented that 
she had not been rejected by an insurance company, was for the jury. 
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[4] The clerk has erroneously inserted in the common-law record documents 
which he designates as instructions “refused” and instructions “given,” but at 
whose instance they were submitted does not appear. Nor is it anywhere stated 
that such instructions were all the instructions offered, given, or refused. The 
proper place for instructions under the Civil Practice Act, Smith-Hurd, Ann. St. 
c. 110, § 125 et seq., is in the report of the proceedings on the trial and not in the 
common-law record. No question based on the instructions is saved. But if we 
assume the court instructed the jury, as counsel for defendant contends, that if 
they believed from the evidence that Mrs. Janelunas had, prior to the time she 
applied for the certificate, made application to some other insurance society and 
was rejected, and that she intentionally failed to disclose such facts in her applica- 
tion to defendant association, then the verdict of the jury should be for the defend- 
ant. 

Defendant contends this instruction was clearly wrong, and in support of this 
the case of Helman v. Royal Neighbors, 207 Ill. App. 574, is cited and the opinion 
quoted from to the effect that if the answers to questions in the application for 
benefit insurance were warranties made a part of the contract, and were false in any 
paricular, such falsities would void the policy whether material to the risk or not, 
however innocently made, and that it would not be necessary for defendant to prove 
that such answers were willfully and intentionally false, that they were relied upon 
hy defendant, or were material to the issuance of the policy. 

Since we have held that the answers made by the applicant were not warranties 
and were not intended to be such by the parties to the contract, the argument fails. 

The judgment of the superior court of Cook county is affirmed. 

Judgment affirmed. 

McSurely, P. J., and Matchett, J., concur. 


McCLAIN v. BROTHERHOOD OF RAILROAD TRAINMEN. Agenda No. 4. 
Appellate Court of Illinois, Fourth District. May 8, 1936. 
3 Northeastern Reporter (2d) 110, 
INSURANCE. 

Where constitution and laws of brotherhood provided that when member in 
good standing became sick or disabled and had claim pending for total and per- 
manent disability or benevolent claim, that local lodge should pay his dues until 
claim had been passed upon, expulsion of member for nonpayment of premiums 
after notice that his claim for disability benefits had been rejected by Grand Lodge 
held proper, precluding recovery on certificate. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from City Court of East St. Louis; William F. Borders, Judge. 

Suit by Arthur F. McClain against the Brotherhood of Railroad Trainmen, on 
a fraternal benefit certificate, wherein defendant denied liability on ground that 
plaintiff had been expelled from order for nonpayment of dues after notice of 
rejection of petition for allowance of a benevolent claim, and wherein verdict for 
plaintiff for $1,500 was returned. From a judgment for defendant non obstante 
veredicto, plaintiff appeals. 

Affirmed. 

Frank C. Smith, of East St. Louis, for appellant. 

Kramer, Campbell, Costello & Wiechert, of East St. Louis, for appellee. 

Edwards, Presiding Justice, delivered the opinion of the court. 


TOULOUPAS v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. Gen. No. 38715. 
Appellate Court of Illinois. Third Division. First District. June 22, 1936. 
Rehearing Denied July 6, 1936. 
3 Northeastern Reporter (2d) 121. 
1, INSURANCE. 

Where disability clause of life policy stated that disability benefits should be 
payable six months after receipt of proof, written statement by insured to insurer 
giving nature of his disease and its history, date of disability, nature of his employ- 
ment, and name of his physician, where subsequent letter from insurer failed to 
point out wherein such proof was insufficient, constituted sufficient proof of dis- 
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ability to authorize commencement of suit against insurer on date more than six 
months subsequent thereto. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 
2. INSURANCE. 


Whether insured was permanently disabled within disability clause of life policy 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Superior Court, Cook County; Martin M. Gridley, Judge. 

Action by Anastasios Touloupas against the Equitable Life Assurance Society 
of the United States. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Coco & Morse and Louis G. Davidson, all of Chicago, for appellant. 

Mayer, Meyer, Austrian & Platt and Frank D. Mayer, all of Chicago (Miles G. 
Seeley, of Chicago, of counsel), for appellee. 


MALONEY v. EQUITABLE LIFE INS. CO. OF IOWA. Gen. No. 38570. 
Appellate Court of Illinois. First Division. First District. March 2, 1936. 
Rehearing Denied March 16, 1936. 
3 Northeastern Reporter (2d) 162. 
INSURANCE. 

Action of insurer under life policy which was determinable for nonpayment of 
premiums in retaining dividend due insured on due date of unpaid premium and in 
sending letter referring to policy as lapsed and urging reinstatement thereof held 
not waiver of right to declare forfeiture for nonpayment of premium or to con- 
stitute estoppel against insurer from claiming that policy was forfeited for non- 
payment of premium where amount of dividend due insured on date of default was 
insufficient to pay either entire premium or premium to date of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Municipal Court of Chicago; Eugene J. Holland, Judge. 

Action on a life policy by Rose C. Maloney against the Equitable Life Insur- 
ance Company of Iowa, wherein the insurer defended on the ground that the policy 
had lapsed prior to date of death of insured for nonpayment of premiums, and the 
plaintiff, as beneficiary of policy, asserted that the insurer had waived its right to 
declare a forfeiture and had estopped itself from claiming as against her that the 
policy did not remain in full force and effect. Judgment for plaintiff in the amount 
of $2,128, and the defendant appeals. 

Reversed. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellant. 

Harry I. Kronenberg and Frank P. Kronenberg, both of Chicago, for appellee. 

Matchett, Justice, delivered the opinion of the court. 

PRUDENTIAL INS. CO. OF AMERICA v. JOHNSON. Gen. No. 38481. 
Appellate Court of Illinois. Third Division. First District. June 22, 1936. 
3 Northeastern Reporter (2d) 174. 
INSURANCE. 


Where jury’s verdict for defendant in suit to cancel life insurance policy was 
justified by evidence that insured was in good health when she signed application 
for policy, court should have entered decree for defendant beneficiary on her cross- 
bill for amount due under policy. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Circuit Court, Cook County; Stanley H. Klarkowski, Judge. 

Action by the Prudential Insurance Company of America against Carrie Johnson 
to cancel a life insurance policy naming defendant as beneficiary, in which defend- 
ant filed a cross-bill to recover on the policy. From a decree for defendant and 
against plaintiff on the cross-bill, plaintiff appeals. 

Modified, and affirmed as modified. f 

Hoyne, O’Connor & Rubinkam and Nathaniel Rubinkam, all of Chicago (Wil- 
liam S. Allen, of Chicago, of counsel), for appellant. 


Life 
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Clyde L. Todd, of Chicago (Lee D. Mathias, of Chicago, of counsel), for 
appellee. 

Hebel, Justice, delivered the opinion of the court. 

SEBAL v. COLUMBIAN NAT. LIFE INS. CO. No. 32930. 
Supreme Court of Kansas. July 3, 1936. 
58 Pacific Reporter (2d) 1108. 
1. INSURANCE. 

Insurer’s notice of intention to forfeit life policy if premium was not paid 
within thirty days, mailed one day after date for payment of premium held ineffec- 
tive because served within grace period, though rider provided that policy would 
lapse at end of thirty days after premium due date unless premium had been paid, 
where marginal note opposite thirty-one-day grace paragraph in policy stated 
that paragraph was modified by rider, since rider did not eliminate grace period 
but modified it by reducing period (Rev. St. 1923, 40—332, 40—333). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

If provisions in insurance policy result in ambiguity, inconsistency, or uncer- 
tainty, forfeiture must be denied, as under such circumstances provisions must be 
construed in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Syllabus by the Court. 

1. A notice by insurer to insured, of intention to forfeit a life insurance policy 
if premium is not paid within thirty days of such notice, examined and construed 
in connection with grace provision as modified by rider attached prior to issuance 
of policy and statutes in effect at time contract of insurance was entered into and 
held, the rider did not eliminate the grace period for payment of premium but 
modified it by reducing that period from thirty-one days to thirty days and the 
notice served during such thirty-day period did not satisfy the requirements of the 
statute. 

2. If provisions in a policy of insurance result in ambiguity, inconsistency, or 
uncertainty, forfeiture must be denied, as under those circumstances the provisions 
of the policy must be construed in favor of the insured. 

Appeal from District Court, Wyandotte County, Division No. 3; William H. 
McCamish, Judge. 

Action by Mary Sebal against the Columbian National Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Edwin S. McAnany, Thos. M. Van Cleave, Willard L. Phillips, and Bernhard 
W. Alden, all of Kansas City, Kan., and John N. Montieth, of Kansas City, Mo., 
for appellant. 

George E. Gard, of Kansas City, Kan., and Frank H. Backstrom, of Kansas 
City, Mo., for appellee. 


SCOTT v. NATIONAL RESERVE LIFE INS. CO. No. 32739. 
Supreme Court of Kansas. July 3, 1936. 
58 Pacific Reporter (2d) 1131. 


1. INSURANCE. 

Where proof of alleged fraud becomes conclusive by uncontradicted evidence 
and written admissions showing falsehood, concealment, and misrepresentations to 
disadvantage of other party to insurance contract, question of existence of fraud 
becomes matter of law instead of issue of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 

Insurer held not liable on life policy under evidence disclosing as matter of 
law that insured committed fraud in falsely stating in application that insured had 
not been examined by any life insurance company without policy having been issued, 
as respects directed verdict. 

“Fraud,” unless accompanied by qualifying words, means misrepresenta- 
tion known to be such, or concealment, or nondisclosure where it is not 
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privileged, by any person intending or expecting thereby to cause a mistake 

by another to exist or to continue, in order to induce the latter to enter into 

or refrain from entering into a transaction. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Syllabus by the Court. 

Where the proof of alleged fraud becomes conclusive by uncontradicted evi- 
dence and written admissions, showing falsehood, concealment, and misrepresenta- 
tions to-the disadvantage of the other party to the insurance contract, the question 
of the existence of fraud becomes a matter of law instead of an issue of fact for 
the jury. 

Harvey, J., dissenting. 

Appeal from District Court, Crawford County; Leland M. Resler, Judge. 

On motion for rehearing. 

Rehearing denied, and opinion and judgment in 143 Kan. 678, 56 P.(2d) 76, 
modified. 

* George F. Beezley, of Girard, and Robert Stone, James A. McClure, Robert L. 
Webb, Beryl R. Johnson, and Ralph W. Oman, all of Topeka, for appellant. 
P. E. Nulton and R. L. Letton, both of Pittsburg, for appellee. 


NATIONAL LIFE INS. CO. OF MONTPELIER, VT. v. HOOD’S ADM’R. 
Court of Appeals of Kentucky. Feb. 18, 1936. 
As Modified on Denial of Rehearing June 9, 1936. 
94 Southwestern Reporter (2d) 1022. 
1. INSURANCE. 


Beneficiary who feloniously kills insured cannot recover on life policy. 
(For other cases, see Insurance, Dec. Dig. § 448.) 
2. INSURANCE. 

Where beneficiary of life policies killed insured and then assigned her claims 
against insurer, assignee could not recover on policies. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

3. INSURANCE. 

Where beneficiary of life policies killed insured, proceeds of policies could not 
be subjected to payment of beneficiary's obligations, since beneficiary could not 
recover on the policies. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

5. INSURANCE. 

Terms of life policy measure the obligations and rights of.the parties, subject 
only to the common law or the statutes. 

(For other cases, see Insurance, Dec. Dig. §§ 146[1], 152[3].) 

6. INSURANCE. 

Where incontestable life policies unconditionally provided for payment on 
insured’s death and that, if beneficiary should predecease insured, beneficiary's inter- 
est should vest in insured unless otherwise provided by the policies, which reserved 
to insured right to change beneficiary, court could not read into policies an excep- 
tion relieving insurer of all liability in case beneficiary should kill insured. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

7. INSURANCE. 

Where life policies reserved to insured right to change beneficiary, beneficiary 
had no vested rights in policies before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

8. INSURANCE. 


In absence of express agreement of the parties, public policy will not permit 
insurer to appropriate proceeds of life policies merely because insured’s life has 
been unlawfully taken. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

9. INSURANCE. 


Where incontestable life policies unconditionally provided for payment upon 
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insured’s death, reserved to insured right to change beneficiary, and provided that, 
if beneficiary should predecease insured, her interest should vest in insured unless 
otherwise provided by the policies, beneficiary's killing of deceased held to have 
caused failure of specific beneficiary, which entitled insured’s administrator to 
recover on the policies, even though beneficiary as insured’s widow would by virtue 
of statute participate in insured’s surplus personalty (Ky. St. § 2132). 


(For other cases, see Insurance, Dec. Dig. § 448.) 


10. INSURANCE. 

Where specific beneficiary of life policy cannot take thereunder and there is 
no alternative beneficiary or controlling statute, a trust arises by operation of law 
in favor of insured’s personal representative, who may recover on the policy. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from Circuit Court, Monroe County. 

Suit by Lawrence & Carter against the National Life Insurance Company of 
Montpelier, Vermont, wherein Gilbert Hood’s administrator and others also claimed 
the proceeds of the life insurance policies involved. From a judgment for Gilbert 
Hood’s administrator, the defendant appeals. 

Affirmed. 

Bruce & Bullitt, Wm. Marshall Bullitt, and Robert L. Blackwell, all of Louis- 
ville, and C, C. Crabtree, of Tompkinsville, for appellant. 

Geo. J. Ellis, Jr., of Glasgow, and A. J. Thompson, of Edmonton, for appellee. 





JEFFERSON STANDARD LIFE INS. CO. v. PIERCE. 
Court of Appeals of Kentucky. May 5, 1936. 
Rehearing Denied June 19, 1936. 

95 Southwestern Reporter (2d) 579. 





3. INSURANCE. 

In action on disability clause of life policy, whether insured was totally or 
permanently disabled within meaning of policy while policy was in force held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

Insurer’s liability for total and permanent disability under disability clause of 
life policy began at inception of such disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


6. INSURANCE. 

Life policy requiring notice or proof of disability under penalty of forfeiture or 
as condition precedent to recovery of disability benefit is binding on insured unless 
excused or waived by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

7. INSURANCE. 


Insured’s furnishing notice to insurer by letter of his disability requesting form 
on which to make disability claim held to entitle insured to benefit of clause of 
policy providing that premiums in default before receipt of notice of disability 
would be waived if written notice of disability were received within six months 
from date of defaulted premiums, notwithstanding insured did not furnish proof 
of disability, 

(For other cases, see Insurance, Dec. Dig. § 362.) 

8. INSURANCE. 


_Under life policy containing provision that premiums due during disability 
which are in default before notice of disability to insurer are waived if notice is 
received within six months of due date of premium, insured who gave notice within 
six-month period held entitled to disability benefits; the defaulted premium having 
been waived by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
9. INSURANCE. 
Where disability of insured under life policy occurred before default in pre- 
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mium, right of insured to disability benefit accrued and subsequent lapse of policy 
did not operate as release of insurer for liability because of insured’s disability. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
10. INSURANCE. ; aaa 
Although life policy required insured to furnish notice and proof of disability 
in accordance with terms of policy, insurer which denied liability deprived itself of 
right to demand compliance of insured or to rely on as a defense insured’s failure 
to comply with such terms of policy. 
(For other cases, see Insurance, Dec. Dig. § 559[2].) 
Appeal from Circuit Court, Livingston County. ; 
Action by James Marion Pierce against the Jefferson Standard Life Insurance 


Company. From an adverse judgment, the defendant appeals. 
Affirmed. 


Eaton & Boyd, of Paducah, for appellant. 
Charles Ferguson and J. R. Wells, both of Smithland, for appellee. 


SCHEXNAYDER v. UNITY INDUSTRIAL LIFE INS. CO. No. 1613. 
Court of Appeal of Louisiana. First Circuit. June 9, 1936. 
168 Southern Reporter 732. 
1. INSURANCE. 


Where beneficiary who sued to recover proceeds of industrial life policy pred- 
icated suit on third option, which provided that payment of premiums for three 
years or more automatically entitled insured to extended insurance, beneficiary was 
not required to negative an election by insured, who ceased to pay premiums sev- 
eral years before his death, of first and second options in policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


2. INSURANCE. 


Even if industrial life policy had not provided that accumulations could be 
applied to purchase of extended insurance, insured, who paid premiums for three 
years or more, would be entitled to extended insurance under statute (Act No. 193 
of 1906, § 1). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 

Where insured’s payments on industrial life policy filed in record entitled him 
to extended insurance for three years and eight months and insured died more than 
two months after expiration of such period, beneficiary could not recover on policy, 
notwithstanding allegation that period of extended insurance was “far in excess of 
four years.” 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Sixteenth Judicial District Court, Parish of St. Mary; James D. 
Simon, Judge. 

Suit by Dolly Schexnayder against the Unity Industrial Life Insurance Com- 
pany. From a judgment by default for plaintiff, defendant appeals. On defend- 
ant’s exception of no cause of action. 

Reversed and rendered. 

Brumby & Bauer, of Franklin, for appellant. 

Fernandez & Fernandez, of Franklin, for appellee. 


CUTITTO v. METROPOLITAN LIFE INS. CO. No. 33689. 
Supreme Court of Louisiana, May 25, 1936. 


168 Southern Reporter 761. 
1. INSURANCE. 


Intentional injury to insured by another, which is not result of misconduct or 
assault by insured, is “accidental” within meaning of double indemnity provision of 
policy insuring one against injuries through external, violent, and accidental cause. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. ; ti shee). ire alt 

In suit on double indemnity provision in life policies, where beneficiary offered 

evidence showing that cause of death was hemorrhage and shock from gunshot 
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wounds, insured then had burden of proving special defense that death was not 
accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Evidence held to show that death of insured shot four times by woman who 
claimed to have acted in self-defense resulted from accidental means within terms 
of double indemnity provision of life policy, justifying recovery thereon by bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. 

Action by Anna Cutitto, widow of the late Paul Petta, against the Metropolitan 
Life Insurance Company. Judgment for plaintiff, defendant appeals, and plaintiff 
answered the appeal. 

Affirmed. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

Edward M. Robbert and Michel Musson, both of New Orleans, for appellee. 


LIFE INS. CO. OF VIRGINIA v. SAUCIER et al. (GEDDES & MOSS 
UNDERTAKING & EMBALMING CO., Intervener). No. 16350. 
Court of Appeal of Louisiana. Orleans. June 22, 1936. 

169 Southern Reporter 96. 


INSURANCE. 

Beneficiary’s written assignment to undertaker of “all my rights, claim, and 
interest” in “policies No. 90,693 issued 12/9/1889, ($78.00) * * * together with 
all dividends thereon” held to entitle undertaker to entire proceeds of $144.10, which 
represented $78 face value of policy plus accrued dividends, although funeral bill 
was only $94 and beneficiary claimed understanding that undertaker would give 
beneficiary balance, where validity of assignment was not contested and there was 
no suggestion of fraud or error. 


(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from First City Court of New Orleans; Val. J. Stentz, Judge. 

Suit by the Life Insurance Company of Virginia against Priscilla Craig Saucier 
and Mary Smith, as rival claimants of the proceeds of a life insurance policy, 
wherein the Geddes & Moss Undertaking & Embalming Company intervened. Judg- 
ment was rendered dismissing the claim of Priscilla Craig Saucier, recognizing 
Mary Smith as the legal beneficiary, and ordering the funds delivered to the inter- 
vener as the assignee of Mary Smith, and Mary Smith appeals. 

Affirmed, 

R. O. Vorbusch, of New Orleans, for appellant Mary Smith. 

Leon Davison, of New Orleans, for intervener. 

WESTERFIELD, Judge. 

The Life Insurance Company of Virginia filed a petition in the First city court 
alleging that it had issued a policy on the life of one Sarah Milburn, deceased, and 
that it owed and desired to pay the proceeds of the policy amounting to $144.10, 
but that it could not safely do so because of the fact that two parties, Mary Smith 
and Priscilla Craig Saucier, each claimed to be the beneficiary, wherefore it desired 
to deposit the amount due under the policy in the registry of the court. It asked 
that each of the rival claimants be cited to appear and assert whatever claims they 
might have, all in conformity with Act No. 123 of 1922. Pursuant to an order of 
court, the amount was deposited in court and Mary Smith and Priscilla Craig 
Saucier were duly cited. Geddes & Moss Undertaking & Embalming Company 
intervened in the proceeding and claimed the proceeds of the policy by virtue of 
an assignment of Mary Smith, whom it alleged to be the legal beneficiary. On 
the trial of the case counsel for. Priscilla Craig Saucier abandoned her claim, 
leaving only Mary Smith and the intervener as interested parties. Mary Smith 
acknowledged the execution of the assignment, but contended that it should be 
limited in effect to the amount of the funeral bill of intervener, which was proven 
to be $94. The remainder of the fund, or $50.10, she contends, should be delivered 
to her as the acknowledged legal beneficiary under the policy. 
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There was judgment below dismissing the claim of Priscilla Craig Saucier and 
recognizing the defendant, Mary Smith, as the legal beneficiary entitled to the pro- 
ceeds of the policy, and further ordering that the fund, less the costs of court, be 
delivered to the Geddes & Moss Undertaking & Embalming Company, the inter- 
vener, as the assignee of Mary Smith. Mary Smith appealed to this court. 

’ The assignment, which is on a printed form filled in with typewriting, reads as 
follows: 

“Know all parties by these presents, that in consideration of the funeral ser- 
vices performed and materials furnished, and moneys advanced, in connection with 
the funeral of the late Sarah Milburn who departed this life on August 17, 1935, 
by Geddes & Moss U. & E. Co., Ltd., Funeral Directors of this City, as the bene- 
ficiary or beneficiaries, under Policies No. 90693 issued 12/9/1889, ($78.00) on the 
life of said late Sarah Milburn, in the Life Insurance Co. of Virginia, I do by 
these presents, assign, transfer and set over unto the above named Funeral Direc- 
tors, all my rights, claim and interest in the above mentioned policies, with full 
power and authority for me, or us, and in our names, to collect the amount of said 
isurance, together with all dividends thereon, in the same manner as I could do 
myself. 

“(Signed] Mary Smith. 
“Witnesses : [Signed] Jesse W. Cook 
“[Signed] Mrs. G. G. Willis.” 

The instrument is somewhat inartistically drawn, but ‘it is apparent that Mary 
Smith assigned “all my rights, claim and interest” in the policy, “together with all 
dividends thereon” to the intervener. The $78 mentioned in the assignment is the 
face value of the policy which had been issued in 1889, the dividends which had 
accrued on the policy being sufficient to increase its value to $144.10. Mary Smith 
testified that when she made the arrangement for the funeral of the deceased, 
assured, it was understood that the undertaker would collect the policy and pay 
itself for the funeral expenses and give her the balance. The intervener denies 
the agreement and is supported by the probabilities, since the testimony shows that 
neither the assignor nor the assignee knew what the accrued dividends on the 
policy would amount to when the assignment was made, or whether there would be 
any surplus or not. Be that as it may, however, Mary Smith divested herself of 
all of her interest in the policy, its face value and accrued dividends, by the assign- 
ment to the intervener, and we have nothing to do but to recognize that assignment, 
since its validity is not contested, nor is there any suggestion of fraud or error. 

The judgment appealed from is correct, and must be affirmed. 

Affirmed. 


HARBOR v. FIRST NAT. LIFE INS. CO. No. 16428. 
Court of Appeal of Louisiana. Orleans. June 22, 1936 
169 Southern Reporter 106. 


1. INSURANCE. -“ 

To relieve insurer of liability on accident and life policy for injury or death 
“resulting from violation of law,” there must be some causative connection, however 
slight, between violation and injury or death. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. INSURANCE. ; , 

Injury sustained by accidental discharge of concealed pistol carried by insured 
held not injury “resulting from violation of law” within provision of life and acci- 
dent policy so as to preclude recovery, since there was no connection whatsoever 
between concealment and injury (Dart’s Code Cr. Proc. §§ 1272, 1274). 

(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE. 

Whete insured was injured by accidental discharge of pistol concealed upon 
his person, insurer’s refusal to amicably settle claim under life and accident policy 
on ground that injury resulted from violation of law held based on “just and rea- 
sonable grounds,” thus precluding insured from recovering attorney’s fee and penalty 
(Dart’s Code Cr. Proc. §§ 1272, 1274; Act No. 310 of 1910, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 





Life] Durkin v. Brotherhood of Locomotive Firemen 
and Enginemen 


Appeal from City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Harry Harbor against the First National Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 

Reversed and rendered. 

John J. Conners and Manuel I. Fisher, both of New Orleans, for appellant. 

Normann & McMahon and Harold M. Rouchell, all of New Orleans, for 
appellee. 


JOHNSON v. LIFE INS. CO. OF VIRGINIA. No. 16426. 
Court of Appeal of Louisiana. Orleans. June 22, 1936. 
169 Southern Reporter 159. 
1. INSURANCE. 

Under life policy providing it should be void after four weeks from date of 
default in premium payment and containing no provision for reinstatement, insured, 
after such time, had no right to reinstatement, and hence subsequent reinstatement 
was new contract subject to statute, enacted subsequent to issuance of original 
policy, providing for application of reserve to purchase of extended insurance 
(Act No. 193 of 1906, § 2). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2, INSURANCE. 

Court’s decision that reinstatement of life policy having no provision for rein- 
statement was new contract subject to statute, enacted subsequent to issuance of 
original policy, providing for application of reserve to purchase of extended insut- 
ance, held not undue interference with insurer’s right to freely contract, in view vf 
fact public policy expressed by statute must be read into every contract entered into 
after effective date of statute (Act No. 193 of 1906, § 2). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Joseph Johnson against the Life Insurance Company of Virginia. From 
an adverse judgment, the plaintiff appeals. 

Reversed and rendered. 

John T. Charbonnet, of New Orleans, for appellant. 

Eug. J. McGivney and Solomon S. Goldman, both of New Orleans, for appellee. 
DURKIN v. BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND ENGINEMEN. No. 28. 

Court of Appeals of Maryland. June 10, 1936. 
185 Atlantic Reporter 322. 
1. INSURANCE. 

Benefit certificate and constitution of benefit association held construable as 
providing for payment of lump sum only upon proof of enumerated disabilities and 
not for permanent disabilities not specifically set out. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


2. INSURANCE. 

Where benefit society has established tribunals of its own with power to 
determine validity of claims for benefits and with right of appeal from ruling of 
first tribunal, jurisdiction of association’s tribunals is exclusive, and determination 
of such tribunals will not be reviewed by court, in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 805[2].) 

3. INSURANCE. 

Decision of final tribunal of benefit association affirming decision of first tri- 
bunal denying member’s claim, which was not alleged to have been rendered fraud- 
ulently or in bad faith, held conclusive and not reviewable by court, where associa- 
tion’s constitution positively stated there should be no appeal to courts, notwith- 
standing other sections of such constitution attemped to provide shorter period of 
limitations in case claim should be taken to court and required member to exhaust 
all rights available within brotherhood before resorting to courts. 


(For other cases, see Insurance, Dec. Dig. § 805[2].) 
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Appeal from Superior Court of Baltimore City; Charles F. Stein, Judge. 

Action by Frank L. Durkin against the Brotherhood of Locomotive Firemen 
and Enginemen. From an adverse judgment, the plaintiff appeals. 

Affirmed. 

Argued before Bond, C. J., and Offutt, Parke, Sloan, Mitchell, Shehan, and 
Johnson, JJ. 

Charles E. Moylan and Wilfred T. McQuaid, both of Baltimore (Michael Paul 
Smith, of Baltimore, on the brief), for appellant. 

Michael J. Manley, of Baltimore (Joseph W. Shirley, Jr., of Baltimore, on the 
brief), for appellee. 


MINASIAN v. ZZETNA LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 30, 1936. 
3 Northeastern Reporter (2d) 17. 
2. INSURANCE. 


As respects whether husband could recover on life policy of his wife for whose 
death he was convicted of manslaughter, husband as beneficiary had a property 
right in policy upon life of his wife. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

3. INSURANCE. 

Rule that beneficiary who murders insured cannot recover on life policy does 
not apply to manslaughter, where there has been no intentional injury of a kind 
likely to cause death. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Exceptions from Superior Court, Suffolk County; Beaudreau, Judge. 

Action of contract by Garbed Der Minasian against the AXtna Lite Insurance 
Company. A verdict was directed for defendant, and plaintiff brings exceptions. 

Exceptions sustained. 

H. Katz, of Boston, for plaintiff. 

A. S. Allen, of Boston, for defendant. 

LuUMMUS, Justice. 

It is settled law that a mentally responsible person who commits murder loses 
all right to the proceeds of a life insurance policy on the life of the person murdered. 
Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 
1517. For collections of cases, see Smith v. Todd, 155 S. C. 323, 152 S. E. 506, 70 
A. L. R. 1539; State v. Phoenix Mut. Life Ins. Co., 114 W. Va. 109, 170 S. E. 909, 
91 A. L. R. 1486; 49 Harv. Law Rev. 715. The present case requires us to consider 
whether that doctrine extends to cases of unlawful homicide falling short of 
murder. 

We have before us an action of contract by the beneficiary of a policy of insur- 
ance upon the life of his wife. She died on August 3, 1930, from bullet wounds 
inflicted by a revolver in the hand of the plaintiff. He was indicted for murder. 
Ultimately he entered a plea of guilty to so much of the indictment as charged man- 
slaughter, and was sentenced to the state prison for not less than ten nor more than 
twenty years. 

At the trial of the present action, the plaintiff testified in substance that the 
revolver was discharged, without intention on his part, during a struggle with his 
wife for its possession. He also offered expert evidence to prove that at the time 
of the shooting he was in such a mental condition that he could not distinguish 
right from wrong. See Commonwealth vy. Clark (Mass.) 198 N. E. 641. The judge 
excluded this expert evidence, subject to the plaintiff’s exception. The plaintiff 
offered his own testimony to prove that his plea of guilty to manslaughter was due 
to the advice of counsel and to a desire to dispose of the criminal case speedily, and 
not to a belief in his own guilt. The judge excluded this evidence also, subject 
to the plaintiff’s exception. The judge directed a verdict for the defendant, subject 
to the plaintiff's exception. 


[1] At the threshold lies the question of the effect upon this case of the crim- 
inal proceedings. Taking the plea of guilty as an admission, and disregarding for 
the moment the judgment which followed it, the plea, for the purposes of the 
present case, is only evidence of guilt. It is not conclusive, and the present plaintiff 
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may show his reasons for entering the plea, whereby it may appear consistent with 
actual innocence. Mead vy. Boston, 3 Cush. 404, 407; Commonwealth v. Haywood, 
247 Mass. 16, 141 N. E. 571; Commonwealth v. Marsino, 252 Mass. 224, 232, 147 
N. E. 859; Karasek v. Bockus (Mass.) 199 N. E. 726; Swan v. Philleo, 194 Iowa 
790, 190 N. W. 406; Russ v. Good, 92 Vt. 202, 205, 102 A. 481; Gillespie v. Modern 
Woodmen of America, 101 W. Va. 602, 133 S. E. 333; Yeska v. Swendrzynski, 133 
Wis. 475, 113 N. W. 959; Note, 31 A. L. R. 278. For this reason, a verdict could 
not properly be directed because of the plea, without giving opportunity for explana- 
tion. 

Passing to the judgment, it is generally conceded that an acquittal of a criminal 
charge cannot be used in a civil action as an adjudication or as evidence that the 
party charged was guiltless. Fowle v. Child, 164 Mass. 210, 214, 41 N. E. 291, 49 
Am. St. Rep. 451; Fitzgerald v. Lewis, 164 Mass. 495, 501, 41 N. E. 687; Chantangco 
v. Abaroa, 218 U. S. 476, 31 S. Ct. 34, 54 L. Ed. 1116. By the traditional rule, a 
defendant convicted of crime is entitled to re-try the question whether he actually 
committed the crime,- when that issue arises in a civil proceeding to which the 
Commonwealth is not a party; and the criminal judgment is not even evidence 
against him on the merits of the case. Commonwealth v. Lincoln, 110 Mass. 410; 
Commonwealth y. Cheney, 141 Mass. 102, 106, 6 N. E. 724, 55 Am. Rep. 448; 
Interstate Dry Goods Stores v. Williamson, 91 W. Va. 156, 112 S. E. 301, 31 
A. L. R. 258 (civil action for conversion against convicted thief) ; General Exchange 
Ins. Corp. v. Sherby, 165 Md. 1, 165 A. 809 (civil action for damages against person 
convicted of reckless driving; Girard v. Vermont Mutual Fire Ins. Co., 103 Vt. 
330, 154 A. 666 (civil action to recover insurance by owner convicted of burning to 
defraud) ; Rostron v. Rostron, 49 R. I. 292, 142 A. 162 (divorce on ground of which 
party has been convicted) ; Goodwin y. Continental Casualty Co. (Okl. Sup.) 53 
P.(2d) 241; Lillie v. Modern Woodmen of America, 89 Neb. 1, 130 N. W. 1004 
(civil action by convicted murderer to recover insurance on life of victim). In 
recent years it has been urged that this rule ought to be abandoned or modified. 
Some cases have held admissible a record of conviction, either as a conclusive 
determination of the fact against the person convicted, or as evidence against him. 
Eagle, Star & British Dominions Ins. Co. v. Heller, 149 Va. 82, 140 S. E. 314, 57 
A. L. R. 490; Schindler v. Royal Ins. Co., 258 N. Y. 310, 179 N. E. 711, 80 A. L. R. 
1142; Fidelity-Phenix Fire Ins. Co. of New York v. Murphy, 226 Ala. 226, 146 So. 
387; Sovereign Camp, Woodmen of the World v. Gunn, 229 Ala. 508, 158 So. 192. 
See, also, In re Ulmer, 268 Mass. 373, 397 et seq., 167 N. E. 749; True v. Citizens’ 
Fund Mutual Fire Ins. Co., 187 Minn. 636, 246 N. W. 474; United States v. Satuloff 
Bros. (C. C. A.) 79 F.(2d) 846; Diamond v. New York Life Ins. Co. (C. C. A.) 50 
F.(2d) 884; Wigmore, Evid. (2d Ed.) § 1346, note 1, and supplement. 

The case at bar does not require us to consider the present standing of that 
rule. Assuming for the sake of the argument that the plaintiff cannot deny in this 
action that he killed his wife by criminal conduct amounting to manslaughter, that 
does not necessarily settle the question of his right to recover. If the plaintiff 
could be allowed to recover on any conceivable state of facts constituting man- 
slaughter, which could be found upon the plaintiff’s testimony (in substance, that 
he did not intend to shoot his wife), there was error in directing a verdict for the 
defendant. 


[2] We need not discuss the cases dealing with the right of an insured to 
recover against an insurer where the insured or his servant intentionally caused the 
loss, or was guilty of intentional misconduct which produced an unintended loss. 
The distinctions among these cases are not altogether easy to trace. See Gast v. 
Goldenberg, 281 Mass. 214, 183 N. E. 257, and cases cited; Farrell v. Eastern Bridge 
& Structural Co. (Mass.) 197 N. E. 68; Miller v. United States Fidelity & Casualty 
Co. (Mass.) 197 N. E. 75; James v. British General Ins. Co., Ltd., [1927] 2 K. B. 
311; Haseldine v. Hosken, [1933] 1 K. B. 822, 834, 835, 838; O’Hearn v. Yorkshire 
Ins. Co., 67 Dom. L. R. 735; Ohio Casualty Ins. Co. v. Welfare Finance Co. 
(C. C. A.) 75 F.(2d) 58; Brower v. Employers’ Liability Assurance Co., Ltd., 318 
Pa. 440, 442, 177 A. 826; American Fidelity & Casualty Co. v. Werfel, 230 Ala. 552, 
162 So. 103. The present case is stronger for the plaintiff than are cases in which 
an insured seeks to recover indemnity for the consequences of his own wrong, and 
in which questions of construction as well as of public policy arise. In the present 
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case the plaintiff was not a party to the insurance contract. He is the beneficiary, 
and as such has a property right, in a policy of insurance upon the life of his wife. 
Goldman v. Moses, 287 Mass. 393, 191 N. E. 873. The question is, whether public 
policy requires that he be deprived of that property right. 

The answer cannot be found by mere logical deduction from any general maxim 
or principle. If the maxim, that no man shall profit from his own wrong, be applied 
literally, then the slightest negligence of a beneficiary resulting in the death of the 
insured, would bar recovery. Such a result would be recognized generally as 
impractical and unjust. If that maxim be applied to all criminal wrongs, then a 
beneficiary who drives an automobile in which the insured is killed in a collision 
is often in danger of losing his rights, for the most common violations of. the law 
or the road are misdemeanors. See Commonwealth v. Adams, 114 Mass. 323, 19 
Am. Rep. 362; Gallagher v. Wheeler (Mass.) 198 N. E. 891. If forfeiture be the 
rule for all felonies, though not for misdemeanors, then every one who unintention- 
ally causes death through reckless conduct loses his rights, for his act is man- 
slaughter, and manslaughter is a felony. Commonwealth v. Guillemette, 243 Mass. 
346, 137 N. E. 700; Commonwealth v. Arone, 265 Mass. 128, 163 N. E. 758; Com- 
monwealth v. Velleco, 272 Mass. 94, 99, 171 N. E. 16; Commonwealth v. Gorman, 
288 Mass. 294, 299, 192 N. E. 618, 96 A. L. R. 977; Miller v. United States Fidelity 
& Casualty Co. (Mass.) 197 N. E. 75; G. L. (Ter. Ed.) c. 265, § 13; c. 274, § 1. 
If an insured and his beneficiary, possibly father and son, should engage in a fool- 
hardy test of speed in an automobile driven by the latter, and the former should be 
killed by a collision, it would seem hard to penalize the beneficiary for the unin- 
tended result, not only by punishment for manslaughter, but also by loss of the 
insurance, and possibly still further by loss of all right to inherit, under the cognate 
rule referred to in Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 570, 139 
N. E. 816, 27 A. L. R. 1517. Even if forfeiture be limited to cases of intentional 
injury, but be made to apply to every intentional injury which happens unexpectedly 
to cause death (Commonwealth v. Chance, 174 Mass. 245, 252, 54 N. E. 551, 75 
Am. St. Rep. 306), cases of hardship are likely to arise. Every unjustified battery 
that results in death is at least a manslaughter. Commonwealth v. Webster, 5 
Cush. 295, 304, 307, 52 Am. Dec. 711; Commonwealth v. Fox, 7 Gray, 585, 589; 
Commonwealth v. McAfee, 108 Mass. 458, 461, 11 Am, Rep. 383; Commonwealth 
v. Randall, 260 Mass. 303, 157 N. E. 354. If one brother, in a boyish quarrel, should 
give another a slight blow or push, and death should unexpectedly result, a for- 
feiture of insurance or of inheritance would be a consequence undesired by the 
deceased and shocking to the community. 

[3] A majority of the court are of opinion that the rule.established in Slocum 
v. Metropolitan Life Ins. Co., 245 Mass. 565, 570, 139 N. E. 816, 27 A. L. R. 1517, 
does not apply to a manslaughter where there was no intentional injury of a kind 
likely to cause death. Schreiner v. High Court of Illinois Catholic Order of 
Foresters, 35 Ill. App. 576; Throop v. Western Indemnity Co., 49 Cal. App. 322, 
193 P. 263; Hull v. Metropolitan Life Ins. Co., 26 Pa. Dist. R. 197; Metropolitan 
Life Ins. Co. v. Hill, 115 W. Va. 515, 177 S. E. 188. See, also, Drown v. New 
Amsterdam Casualty Co., 175 Cal. 21, 165 P. 5; American Law Institute, Restate- 
ment, Restitution and Unjust Enrichment, § 189. Compare Estate of Hall [1914] 
Prob. 1; Lundy v. Lundy, 24 Can. S. C. 650. 

Exceptions sustained. 





HARPER v. ROBINSON. No. 34. 


Supreme Court of Michigan. June 4, 1936. 
267 Northwestern Reporter 575. 
1. INSURANCE. 

Evidence held insufficient to entitle guardian of insured’s minor child by 
divorced.wife to set aside change of beneficiary of life policy from child to second 
wife, where change was made while insured was suffering from pneumonia and 
three days before death, and attending doctors and nurses testified that insured 
was competent and rational, and only contrary testimony was opinion of two 
doctors who did not see insured, but who examined hospital records. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
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2. INSURANCE. p ai. 

Guardian of insured’s minor child by divorced wife, claiming mental incapacity 
as ground for setting aside change of beneficiary of life policy from child to 
second wife, had burden of proof. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
4, INSURANCE. : 

Evidence showing merely that insured, while suffering from pneumonia and 
three days before death, made second wife beneficiary of life policy in lieu of 
minor child by divorced wife held insufficient to establish undue influence. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Aone from Circuit Court, Wayne County, in Chancery; Thomas J. Murphy, 
udge. 

Bill by Elmer W. Harper, as guardian of Stuart A. Robinson, a minor, against 
Jean Robinson. The bill was dismissed, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Freedman & Drexelius, of Detroit (Harold Helper, of Detroit, of counsel), 
for appellant. 


Nelson & Dick, of Detroit, for appellee. 
Frap, Justice. 


Oliver and Beth Robinson were married in 1923 and separated in May, 1928. 
Beth took their 22 months’ old son Stuart with her to Toronto, where they have 
continued to live. Robinson did not see his son after the separation. In 1931 
he went to Toronto to see him, but the mother refused to permit their meeting 
for fear the father would take the boy away. In October, 1933, he obtained an 
uncontested divorce from Beth in Detroit. Provision for support of the boy was 
reserved in the decree. There was testimony that Robinson was willing to support 
Stuart if he were brought into the jurisdiction where he could see him. ._He con- 
tributed only about $20 toward the support of his wife and son after the separa- 
tion. He sent Stuart a Christmas present in 1928, and defendant, with Robinson’s 
consent, sent him one in 1933. But he seems to have evinced some regard for his 
son, apparently treasuring a picture of him, sometimes inquiring about him; and 
in June, 1929, he took a life insurance policy for $2,000 with Stuart as beneficiary. 
Beth said Robinson sent other gifts to Stuart, but she did not describe them. 

In February, 1929, Robinson met defendant, then Jean Ware, a married woman. 
He became well enough acquainted with her to have his mail come to her home. 
He gave her presents. He had a life insurance policy of $1,000 with his mother as 
beneficiary, which in 1932 he changed to make Jean the beneficiary. Jean was 
divorced in August, 1933. 

Robinson and Jean were married February 1, 1934. February 28th he was 
taken to a hospital suffering from lobar pneumonia. March Ist, upon form secured 
by Jean from an insurance agent, Robinson executed an instrument changing the 
beneficiary in the $2,000 policy from his son to Jean, signing it in the presence of 
his nurse as witness. He also transferred to Jean his bank accounts of $200 or 
$400, and committed his coal business, with assets of a few hundred dollars, to her 
charge. He died March 4th. 

This bill was filed to set aside the change of beneficiary from Stuart to Jean 
on the ground of Robinson’s mental incapacity and also undue influence. The 
court dismissed the bill. 

{1, 2] The doctors and nurses in attendance upon Robinson testified that he 
was competent and rational. The only testimony to the contrary was the opinion 
of two doctors who did not see him, but who examined the hospital records and 
doubted his capacity. Plaintiff has not sustained the burden of proof of mental 
incapacity. 

[3, 4] After the execution of the transfer of beneficiary Robinson received 
visitors, including his brother. There was no testimony of acts of defendant or 
complaints by Robinson indicating that defendant used undue influence to obtain 
the transfer or that Robinson did not act with full capacity and free will. 
Undoubtedly, transactions between husband and wife may be attended with such 
circumstances of fraud or overreaching as to require a spouse to make an affirmative. 
showing of free will and good faith. But, in the absence of such circumstances, 
the burden of proof is upon the person attacking a conveyance between husband 
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and wife. Latham v. Udell, 38 Mich. 238, 241; Potter’s Appeal, 53 Mich. 106, 113, 

18 N. W. 575. At most, plaintiff's showing is that Robinson made the transfer 

from one object of his affection to another. This is not undue influence. Plaintiff 

has failed to sustain the burden of proof, and the decree is affirmed, with costs. 
North, C. J., and Wiest, Butzel, Bushnell, Sharpe, and Toy, JJ., concur. 
Potter, J., took no part in this decision. 


HOWARD v. CHRYSLER CORPORATION et al. No. 81, Jan. Term, 1936. 
Supreme Court of Michigan. June 11, 1936. 
267 Northwestern Reporter 585. 
1, INSURANCE. 

In action against insurer and employer of insured for proceeds of group life 
policy payable to employer and providing that employer should pay balance of 
proceeds after specified deductions to designated beneficiary, application for insur- 
ance designating wife as beneficiary held inadmissible where such application was 
unsigned, failed to name amount of insurance, and was not entered on records of 
employer or insurer. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

2. INSURANCE. 

Under group life policy payable to employer and providing that balance after 
specified deductions should be paid to designated beneficiary or in absence of 
designation of beneficiary to any one of specified relatives of insured, including 
widow, widow of insured held not entitled to maintain action against employer and 
insurer for payment of such balance where no beneficiary was named, but such 
action was required to be instituted by personal representative of insured. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE. 

Legal wife of insured /ie/ld not entitled to sue on group life policy payable to 
another woman with whom insured was living, designated as beneficiary and wife 
of insured, since fact that named beneficiary was not legal wife did not prevent 
her from being beneficiary, the word “wife” being descriptive only and not war- 
ranty that beneficiary named was in fact wife of insured. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 


Appeal from Circuit Court, Wayne County; Glenn E. Warner, Judge. 

Action by Roxie Howard against the Chrysler Corporation, successor to Dodge 
Bros., a foreign corporation, and another. Judgment for defendants, and _ plaintiff 
appeals. 

Affirmed. 

Argued before the Entire Bench. 

Roxborough & Talliaferro, of Detroit (Robert J. Evans, of Detroit, of 
counsel), for appellant. 

Butzel, Eaman, Long, Gust & Bills, of Detroit (Harry F. Moll, of Detroit, of 
counsel), for appellees. 


KAPRALIAN v. CENTRAL LIFE INS. CO. OF ILLINOIS. No. 94. 
Supreme Court of Michigan. June 11, 1936. 
26 Northwestern Reporter 598. 
1. INSURANCE. 

Cash surrender value of life insurance policy, providing that tables are based 
on policy in face amount of $1,000 and that amount shown in cash value table 
applies pro rata if face amount is more or less than such sum, held computable on 
basis of $1,000 as matter of law, though face amount of policy, plus guaranteed 
additions, amounted to $1,385 at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

2. INSURANCE. 

Insurance company had lien on life policy, issued by it to 53 year old man 
without medical examination in exchange for defunct company’s 20 year payment 
policy under date of latter policy, for entire amount loaned to insured by former 
company as cost of dating back new policy, where such amount exceeded cash 
surrender value of latter policy at time of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 
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3. INSURANCE. 

Antedating of life insurance policy, issued in exchange for defunct company’s 
20 year payment policy, held sufficient consideration for insurer’s loan to insured 
of amount it cost to date back new policy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

4, INSURANCE. 

Failure to pay premiums on life insurance policy, charged with indebtedness 
leaving no balance of cash value for purchase of extended insurance at time of 
insured’s death after grace period for payment of unpaid premium, results in 
nonliability of insurer on policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Circuit Court, Oakland County; Goodloe H. Rogers, Judge. 

Action by Myreni Kapralian against the Central Life Insurance Company of 
Illinois. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Argued before the Entire Bench. 

Patterson & Patterson, of Pontiac (John M. Allen, of Chicago, IIL,: of coun- 
sel), for appellant. 

Robert D. Heitsch, of Pontiac, for appellee. 


BREAULT v. CENTRAL LIFE ASSUR. SOC. No. 123. 
Supreme Court of Michigan. June 11, 1936. 
267 Northwestern Reporter (2d) 603. 
INSURANCE. 

Where reinsurance agreement provided for reduction of a 70 per cent. policy 
lien from reserve applicable to purchase of extended insurance on life policies 
lapsing between November 28, 1932, and December 31, 1933, and not reinstated 
at insured’s death, 70 per cent. lien would be reduced from reserve applicable 
to purchase of extended insurance on policy which lapsed January 27, 1933, and 
was not reinstated at insured’s death, notwithstanding provision in reinsurance 
agreement relating to waiver of policy lien which was applicable only to policies 
in effect at insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from Circuit Court, Wayne County; Guy A. Miller, Judge. 

Action by Mary Breault against the Central Life Assurance Society. From a 
judgment for the defendant, the plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Oxtoby, Robison & Hull, of Detroit, for appellant. 

Wayne Van Osdol and Kenneth D. McGregor, both of Detroit, and Fred P. 
Carr, A. R. Shepherd, and George F. Malcolm, all of Des Moines, Iowa, for 
appellee. 


WILSON et ux. v. PRUDENTIAL INS. CO. OF AMERICA. No. 60. 
Supreme Court of Michigan. June 16, 1936. 
267 Northwestern Reporter 824. 
1. INSURANCE. 

Insurer’s loan to infant insured held valid and deductible from cash surrender 
value of life policy in computing amount of automatic extended insurance as 
against contention that insured’s parents who brought suit to collect proceeds of 
policy after insured’s death disaffirmed loan after insured’s death which occurred 
17 days after he became of age (Comp. Laws 1929, § 12454). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Instruction that upon introduction of life policy and submission of proper 
proofs of insured’s death presumption arose that all premiums had been paid and 
that policy had not lapsed held proper. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 
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3. INSURANCE. 

Insurer has burden to establish nonpayment of premiums and such rule applies 
to both fraternal and nonfraternal insurers. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Appeal from Circuit Court, Wayne County; Robert M. Toms, Judge. 

Suit by Charles Wilson and Florence Wilson, his wife, against the Prudential 
Insurance Company of America. From a judgment for plaintiffs, defendant appeals 
and plaintiffs cross-appeal. 

Reversed, and a new trial granted. 

Argued before the Entire Bench. 

Emmons, Oren, Sleeper & Krise, of Detroit (Donald McGaffey, of Detroit, 
of counsel), for appellant. 

Albert Summer, of Detroit, for appellees and cross-appellants. 


SOVEREIGN CAMP, W. O. W. v. McCLURE. No. 32228. 
Supreme Court of Mississippi, Division A. June 8, 1936. 
168 Southern Reporter 611. 
1. INSURANCE. 


Under substitute fraternal certificate of life insurance providing that insured 
could select nonforfeiture option if he defaulted after 36 monthly payments had 
been made, 36 months began on date fixed in substitute certificate for compu- 
tation of its nonforfeiture values and not on later date of issue of substitute 
certificate. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE. 

Fraternal certificate of life insurance held not continued in force after 
expiration of period during which certificate was automatically continued in 
force by application of cash value to payment of premiums on ground that 
society would not have accepted premiums if they had been tendered, where 
it was not shown that insured was able and desired to tender premiums. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Chancery Court, Choctaw County; T. P. Guyton, Chancellor. 

Suit by Mrs. Henry Elizabeth McClure against the Sovereign Camp, Wood- 
men of the World. From the decree, the defendant appeals. 

Reversed and dismissed. 

Augustin Magruder and B. M. Walker, Jr., both of Starkville, for appellant. 

W. A. Strong, Jr., of Louisville, and D. E. & J. T. Crawley, of Kosciusko, 
for appellee. 


CLINTON v. METROPOLITAN LIFE INS. CO. No. 23167. 
St. Louis Court of Appeals. Missouri. June 2, 1936. 
94 Southwestern Reporter (2d) 1080. 
1. INSURANCE. 


Under provision of group life policy that disability benefit payment would be 
commenced after receipt of due proof of loss, making of due proof of disability 
and expiration of waiting period of six months thereafter held conditions precedent 
to attaching of obligation of company to begin making payments, so that insured’s 
recovery would be limited to payments accruing after expiration of such six- 
month period, notwithstanding denial of liability by insurer prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 


Provision of group life policy that disability payments would be commenced on 
termination of six-month period following receipt of due proof of loss held unam- 
biguous so that court was entitled only to apply terms thereof as they appeared. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, St. Francois County; Taylor Smith, Judge. 

“Not to be published in State Reports.” 

Action by Louis Clinton against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded with directions. 
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Fordyce, White, Mayne & Williams, of St. Louis, Edgar & Banta, of Ironton, 
and Fred M. Switzer, Jr., of St. Louis (Leroy A. Lincoln, of New York City, of 
counsel), for appellant. 

Davis & Damron, of Fredericktown, and L. W. Chapman, of St. Louis, for 
respondent. 

BENNICK, Commissioner. 

This is an action for the total and permanent disability benefits provided by 
a policy of group insurance issued by defendant, Metropolitan Life Insurance 
Company, to St. Joseph Lead Company, for the benefit and protection of the 
latter’s employees in its lead mines in and around St. Francois county, Mo. 

Plaintiff was originally an employee of the lead company, and as such con- 
cededly became insured under the policy in question. On March 1, 1930, the 
operation of the lead company’s power plant at Rivermines, Mo., in which plaintiff 
was employed, was taken over by the Union Electric Light & Power Company of 
St. Louis, but under such an arrangement that the latter kept the same employees 
on the job, and retained in force the group policy in question for the benefit of 
such employees. ‘ 

It was an admitted fact that plaintiff was insured under the policy’ for the 
sum of $4,000 until March 31, 1932, when he was laid off by his last employer. 
This case, of course, proceeds upon the theory that prior to such termination of 
his employment plaintiff had sustained a total and permanent disability so as to 
entitle him to receive the monthly benefit payments provided by the policy, each 
in the sum of $45.67, and limited to one hundred in number in the case of an 
insurance coverage of $4,000. 


Upon a trial to a jury in the circuit court of St. Francois county, a unanimous 
verdict was returned in favor of plaintiff, and against defendant, in the sum of 
$867.73, representing the aggregate of nineteen monthly installments found to be 
due plaintiff from the date when his employment terminated up to the time of 
the institution of suit on October 11, 1933. Defendant’s motion for a new trial 
was thereupon filed and overruled, and its appeal to this court has followed in 
the usual course. 


No detailed statement is required regarding the contents of the pleadings or 
the scope taken by the evidence in view of the fact that the case as presently sub- 
mitted presents but one point for our consideration, the same having to do with 
the measure of plaintiff’s recovery in this action. 


The total and permanent disability benefit clause of the policy provides, in 
substance, that upon receipt at its home office in New York of due proof that 
any employee, while insured under the policy, and prior to his sixtieth birthday, 
has become totally and permanently disabled as a result of bodily injury or disease 
so as to be prevented thereby from engaging in any occupation and performing 
any work for compensation or profit, the company will waive the payment of 
further premiums as to such employee, and six months after receipt of such proof, 
and in lieu of the payment of insurance at his death, will commence to pay monthly 
installments of disability benefits computed as to number and amount upon the 
basis of the amount of insurance in force upon the life of the employee, and 
continued within the limits fixed by the policy so long as the employee continues 
to be totally and permanently disabled. 


[1] This very clause of the policy has but recently been construed by this court 
as serving to postpone the commencement of the payment of the monthly install- 
ments called for by the policy for a period of six months after the receipt of due 
proof of disability at the company’s home office. In other words, by the clear and 
unambiguous language of the policy the making of due proof of disability and 
the expiration of the waiting period of six months thereafter are made conditions 
precedent to the attaching of the obligation of the company to begin the making 
of payments. Moss v. Metropolitan Life Ins. Co. (Mo. App.) 84 S.W.(2d) 395, 
certiorari quashed State ex rel. Metropolitan Life Ins. Co. v. Hostetter (Mo. Sup.) 
92 S.W.(2d) 122; Farmer v. Metropolitan Life Ins. Co. (Mo. App.) 85 S.W.(2d) 
235, certiorari quashed State ex rel. Metropolitan Life Ins. Co. v. Hostetter (Mo. 
Sup.) 92 S.W.(2d) 126. 

Upon the theory that the policy should be so construed, defendant, at the trial 
of the cause, asked but was refused its instruction No. 8, which would have limited 
plaintiff's recovery to the aggregate of the seven monthly installments accruing 
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between the time of the termination of the six-months’ period following the making 
of due proof of disability and the time of the institution of the action. 

Plaintiff, on the other hand, asked and received his instruction No. 3, which 
had the effect of directing the jury, upon a finding that defendant had denied all 
liability to plaintiff, to allow plaintiff the aggregate of the nineteen monthly install- 
ments accruing from the time of the termination of plaintiff’s employment up to 
the time of the institution of his action. 

The jury’s verdict was, of course, returned in conformance with the theory of 
the above instruction, and now defendant attacks the judgment by assigning error 
to the giving of plaintiff's instruction No. 3 and the refusal of its own requested 
instruction No. 8. 

In the light of the construction this court has heretofore put upon the clause 
in question, it would at once appear that defendant’s claim of error should be 
sustained. There is no controversy over the fact that if defendant’s liability for 
payments did not attach until six months after its receipt of due proof of dis- 
ability, then defendant would have been liable for only seven installments of 
benefits up to the time of the, filing of suit, and not for nineteen installments as 
determined by the verdict of the jury. Plaintiff counters with the suggestion, 
however, that the six-months’ waiting period after proof of disability, being for 
the benefit of the company, is effective only in those cases where the company 
approves the claim for payment, and can have no application to a case such as this 
where the company has rejected the claim and denied all liability. Under the 
latter circumstances, plaintiff insists that the company’s denial of liability served 
to waive or destroy the waiting period provision of the policy, and thereby entitled 
plaintiff to recover from the date of disability upon the theory that it was the 
date of disability which alone fixed and determined the time when the company’s 
liability under the policy accrued. 

In support of his position, plaintiff relies upon a line of cases having to do 
with a situation where the liability of the insurance company attaches, if ever, upon 
the happening of the event or contingency insured against, but where the company 
is nevertheless given the benefit of a waiting period in which to investigate the 
claim, during which period it is usually provided that no payment is due the claim- 
ant from the company or that no action may be maintained by the claimant against 
it. Obviously in such a situation, once the company denies all liability upon the 
claim its further need for a period of time in which to investigate the merits of 
the claim ceases; and the cases therefore rightfully hold that the claimant becomes 
at once entitled to sue without regard to such clause in his policy, but, of course, 
to assert a liability theretofore attached. 

In this case, however, the situation is very different. It is the accrual of the 
cause of action itself which is postponed by the provision of the policy under 
inquiry, and not merely the insured’s right to assert his cause of action. In other 
words, the requirement for due proof followed by a waiting period does not 
merely afford the company a defense against the claim which it may or may not 
waive or destroy by a denial of liability; it rather sets up certain conditions prece- 
dent determinative of the time which the liability of the company to commence to 
pay the monthly installments arises, and short of which there is no liability on its 
part to pay. Adams v. Metropolitan Life Ins. Co., 228 Mo. App. 915, 74 S.W.(2d) 
899; Moss v. Metropolitan Life Ins. Co., supra; Farmer v. Metropolitan Life Ins. 
Co., supra. 

[21 Nor is it any part of our function to speculate upon the question of why 
the policy was written in such a fashion. It is enough for us to say that the parties 
have themselves so contracted, and that our duty is discharged when we enforce 
their own contract as written. Hundley v. Metropolitan Life Ins. Co., 205 N. C. 
780, 172 S. E. 361. If the contract were ambiguous, and one view of it permitted 
the interpretation which plaintiff is contending for in this case, then it would be 
our duty to resolve the doubt in favor of plaintiff's contention so as to afford him 
the greatest benefit under the policy, but inasmuch as there is no ambiguity in the 
clause in question [Moss and Farmer Cases, supra], there is nothing left for 
us to do but simply apply its terms as we find them [Newbill vy. Union Indemnity 
Co. (Mo. App.) 60 S.W.(2d) 658, 660]. 

It follows, therefore, that the court was in error in giving plaintiff’s instruction 
No. 3 and in refusing defendant’s requested instruction No. 8. However, the error 
is one that may be cured by a remittitur. As we have already pointed out, there 
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is no dispute about the fact that under the construction we have put upon the 
policy there were only seven installments, aggregating the sum of $319.69, due 
plaintiff at the time his suit was filed. The judgment as it presently stands is 
therefore excessive to the extent of $548.04. 

The Commissioner accordingly recommends that if plaintiff will within ten 
days remit the sum of $548.04, the judgment of the circuit court be reversed and 
the cause remanded with directions that a new judgment be entered in favor of 
plaintiff, and against defendant, in the sum of $319.69, with interest thereon at the 
rate of 6 per cent. per annum from December 19, 1933, the date of the original 
judgment; that otherwise the judgment be reversed and the cause remanded for 
a new trial. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, reversed and the cause 
remanded with directions as recommended by the Commissioner, provided plain- 
tiff enters a remittitur of $548.04 within ten days; otherwise the judgment is 
reversed and the cause remanded for a new trial. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


SAPAW v. METROPOLITAN LIFE INS. CO. No. 23168. 
St. Louis Court of Appeals. Missouri. June 2, 1936. 
94 Southwestern Reporter (2d) 1082. 
1. INSURANCE. 

Mere fact that insured worked for remuneration, notwithstanding physical 
effort required, pain suffered, and danger to life and health incurred, and though 
common care and prudence would have required person in his physical condition 
to cease from work does not of itself show as matter of law that insured was not 
in fact totally disabled within disability provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

In action for disability benefits of group life policy providing for recovery of 
insured while employed by designated company, evidence establishing insured’s 
disability while employed for company held to justify instructions on theory that 
insured would be entitled to recover even though he had worked for company up 
to moment of discharge, if such work was performed with danger to his life or 
health. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. INSURANCE. 

Under provision of group life policy that disability payment would be com- 
menced six months after insurer’s receipt of disability, insurer held not liable for 
payment from date of disability, but liability was postponed for period of six 
months after receipt of due proof of disability at insurer’s home office, notwith- 
standing insurer’s denial of liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, St. Francois County; Taylor Smith, Judge. 

“Not to be published in State Reports.” 

Action by Alfred Sapaw against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded with directions. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams, of St. 
Louis (Leroy A. Lincoln, of New York City, of counsel), for appellant. 

W. A. Brookshire, of Farmington, for respondent. 


TULLOCK v. METROPOLITAN LIFE INS. CO. No. 23282. 


St. Louis Court of Appeals. Missouri. June 2, 1936. 
94 Southwestern Reporter (2d) 1086. 
1. INSURANCE. 


In action for disability benefits of group life policy, insured held to have 
burden to show that he was so disabled by disease as to prevent him from 
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engaging in any occupation and performing any work for cdmpensation or 
profit. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Under disability provision of group life policy that disability payments 
would be commenced six months after receipt of due proof of disability at 
insurer’s home office, insured’s recovery of disability benefits held limited to 
aggregate of monthly installments accruing over period beginning six months 
after furnishing to company of due proof of disability, and extending up to 
time of institution of suit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, St. Francois County; Hon. Taylor Smith, Judge. 

“Not to be published in State Reports.” 

Action by Clarence H. Tullock against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded with directions. 

Fordyce, White, Mayne & Williams and R. E. La Driere, all of St. Louis, 
and Edgar & Banta, of Ironton (Leroy A. Lincoln, of New York City, of 
counsel), for appellant. 

W. A. Brookshire, of Farmington, for respondent. 


WOLLMAN v. BROTHERHOOD OF AMERICAN YEOMEN. No. 18619. 
Kansas Ctiy Court of Appeals. Missouri. May 25, 1936. 
Rehearing Denied June 15, 1936. 
95 Southwestern Reporter (2d) 645. 
1. INSURANCE. 

When insurer wrongfully cancels a policy, insured may elect to sue for 
return of premiums paid, or for present value of policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Where fraternal beneficiary society wrongfully refused to receive assessment 
tendered and canceled insured’s $1,000 life certificate, insured held not entitled 
to recover such sum as would, placed at reasonable interest, amount to $1,000 at 
expiration of his life expectancy, where insured did not sue for return of assess- 
ments paid or present value of certificate, nor allege that certificate had a present 
value. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

Action by William W. Wollman against the Brotherhood of American Yoe- 
men. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Boxley, Hillix & Hodges, of Kansas City, for appellant. 

Kennard & Gresham, F. M. Kennard, and Walter J. Gresham, all of Kansas 
City, for respondent. 


THOMAS v. PRUDENTIAL INS. CO. OF AMERICA. No. 29591. 
Supreme Court of Nebraska. June 12, 1936. 
267 Northwestern Reporter 446. 
1. INSURANCE. 

Under life policy providing that monthly disability benefits shall not accrue 
until proof of disability has been furnished insurer, furnishing of such proof of 
loss is a “condition precedent” to commencement of liability of insurer to pay 
benefits. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. 

To be “wholly and permanently unable” to engage in any occupation for com- 
pensation of financial value within life policy providing for disability benefits 
when such condition of health exists and providing for discontinuance of benefits 
upon recovery, disability must be such as reasonably to prevent insured from 
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engaging in such occupation, and disability must be reasonably expected to continue 
indefinitely. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus by the Court. 

1. If the provisions of a life insurance policy providing for monthly benefits 
in case of disability clearly show that such benefits shall not accrue until proof of 
disability has been furnished the insurer, the furnishing of such proofs of loss 
is a condition precedent to the commencement of liability of the insurer to pay 
such benefits. 

2. To be wholly and permanently unable to engage in any occupation for com- 
pensation of financial value, within the meaning of a clause in an insurance policy 
providing for disability benefits when such a condition of the health of the insured 
exists, and providing also for a discontinuance of such benefits in case of recovery, 
the disability must be such as honestly and reasonably to prevent the insured from 
performing the substantial and material acts necessary to the performance of any 
occupation for compensation of financial value and also such that the insured, 
during the time for which a recovery of such benefits will be allowed, is expected 
with reasonable certainty to continue under such disability indefinitely. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Hugh W. Thomas against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Hall, Young & Williams, of Omaha, for appellant. 

John A. McKenzie, of Omaha, for appellee. 

Heard before Goss, C. J., Day and Carter, JJ., and Eldred and Tewell, District 
Judges. 


WARREN v. NEW YORK LIFE INS. CO. No. 4102. 


Supreme Court of New Mexico. May 26, 1936. 
58 Pacific Reporter (2d) 1175. 


1, INSURANCE. 


Mutual rescission of reinstatement of life and disability policy held effected as 
matter of law, where insurer sent insured letter declaring rescission for conceal- 
ments in application for reinstatement and inclosed insurer’s check for amount of 
premiums paid subsequent to reinstatement, and check was cashed about 6 months 
after its receipt, notwithstanding check was cashed by insured’s wife, the bene- 
ficiary, on her unauthorized indorsement of insured’s name, and where insured did 
not challenge claimed rescission until over 3 years after learning of cashing of 
check. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Whether mutual rescission of reinstatement of life policy has occurred is 
ordinarily question for jury, but may become question of law for court, where 
facts are admitted or clearly established. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. INSURANCE. 

Petition on life policy for disability benefits held to insufficiently present estop- 
pel to plead lapse in premium payment to authorize admission of evidence thereof, 
although alleging that insurer was apprised of insured’s total disability before date 
on which premium became due and on receipt of notice was required to pay dis- 
ability benefits, and alleging waiver of premium under policy provision for waiver, 
during disability, of premiums falling due after approval of proof of disability. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
4. INSURANCE. 


_ Evidence of conversation between insured’s wife and unidentified representative 
of life insurer, who came in response to telephone message from insured’s wife 
that she wished to make arrangements to collect disability benefits, held insufficient 
to show waiver or estoppel with respect to default in premium payment, where 
conversation included statements by representative that premium should be taken 
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care of and policy stipulated that no agent was authorized to extend time for 
paying premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE, 

Life policy provision for waiver, during disability, of premiums falling due 
after approval of proof of disability and for return of any premium due after 
receipt of proof of disability held inoperative, where premium fell due and grace 
period expired before proof of disability was submitted. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from District Court, Bernalillo County; Joseph L. Dailey, Judge. 

Action by Arthur F. Warren against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with direction. 

Wilson & Watson, of Santa Fé, for appellant. 

Woodward & Wilson and K. Gill Shaffer, all of Albuquerque, for appellee. 


ROMANO v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. May 26, 1936. 
2 Northeastern Reporter (2d) 661. 
1. INSURANCE. 


Limitation created by clause in life policy providing that policy shall be 
incontestable after two years from date of issue except for nonpayment of 
premiums, may be extended by agreement between the parties. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Where action on life policy was commenced by service of summons before 
expiration of period within which validity of policy might be contested, and 
where insurer granted beneficiary successive requests for additional time to 
serve complaint, so that caqmplaint was filed after period allowed to contest 
policy had expired, policy held contestable by insurer, notwithstanding bene- 
ficiary’s attorney did not intend to lay trap for insurer, since insurer was induced 
by granting requests for extension not to protect its interests (Civil Practice 
Act, § 257). 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Appellate Division, Second Department. 

Action by Carmela Romano against the Metropolitan Life Insurance Com- 
pany. From an order of the Appellate Division, Second Department (246 App. 
Div. 630, 283 N. Y. S. 225) which reversed on the law an order of the Special 
Term denying plaintiff's motion for summary judgment, and which struck out 
the answer and granted summary judgment for plaintiff, the defendant appeals. 

Order of Appellate Division reversed, and order of Special Term affirmed. 

Frederick C. Tanner, Charles G. Dougherty, and Leonard M. Gardner, all 
of New York City, for appellant. 

Andrew F. Van Thun, Jr., and Gustave Schwartz, both of Brooklyn, for 
respondent. 

LEHMAN, Judge. 


The plaintiff is the beneficiary named in a policy issued by the defendant 
insuring the life of her husband. The policy was dated January 25, 1933. The 
assured died on May 22, 1934. The proofs of death contained statements of 
facts inconsistent with representations made by the assured in his application 
ior insurance. The insurance company denied liability under the policy. The 
plaintiff then brought this action to recover the amount of the policy. The 
defendant alleged in its answer that the policy was procured by fraud. Upon 
appeal to the Appellate Division, an order denying the plaintiff’s motion for 
summary judgment was reversed, the answer was stricken out, and summary 
judgment granted in favor of the plaintiff. 

The policy contained the usual clause that: “This policy shall be incontest- 
able after it has been in force for a period of two years from its date of issue, 
except for nonpayment of premiums. * * *” The action was begun on August 
15, 1934, by the service of a summons upon which appeared the indorsement, 
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“Action to recover on policy 8132673-A.” At that time more than five months 
remained during which the defendant, either by action or defense, might contest 
the validity of the policy on the ground of fraud. It could not serve an answer 
at that time because no complaint had yet been served. It could not bring 
an action in equity to rescind the policy, while the action at law upon the policy 
was pending, if it “had opportunity in that action at law, and before the policy 
by its terms became incontestable, to contest its liability.” Enelow v. New York 


Life Ins. Co., 293 U. S. 379, 384, 55 S. Ct. 310, 312, 79 L. Ed. 440. 


The defendant appeared in the pending action on September 4, 1934, and 
served “a written demand of a copy of the complaint.” In accordance with the 
provisions of section 257 of the Civil Practice Act, the plaintiff was then bound 
to serve the complaint within 20 days thereafter, unless the time was previously 
extended. The defendant’s attorney granted successive requests of the plain- 
tiff’s attorney for the extension of time to serve the complaint. It was not served 
until February 1, 1935, one week after the policy, according to its terms, became 
incontestable. For that reason the defense of invalidity in the answer filed 
thereafter, has been stricken out. 

In Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 48, 166 N. E. 798, 800, 
64 A. L. R. 956, this court said that: “Repudiation of a policy is notice that a 
contest will ensue if insured or beneficiary shall make attempt thereafter to 
enforce a claim of right. It is not a contest of itself. * * * The clause, in effect, 
if not in form, is a statute of limitations, established by convention, and like 
the statute is directed to remedies in court (Wright v. Mutual Benefit Life 
Ass’n, supra [118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749]). 
A contest, then, begins when the insurer avoids, or seeks to avoid, the obligation 
of the contract by action or defense. If the insured or the beneficiary is plaintiff, 
suing to declare the policy in force or to recover money due, the contest takes 
its start when the insurer serves an answer disclaiming liability. If insured and 
beneficiary hold back, preferring to wait till the time for contest has expired, 
the point of beginning is the time when the insurer sues in equity to declare the 
policy annulled.” 

{1, 2] The limitation, established by agreement, may be extended by agree- 
ment. It is intended to give complete security to the assured or beneficiary after 
the stipulated time has elapsed. It is not intended to permit an assured or benefi- 
ciary to manceuvre an insurance company out of its right to interpose a defense 
within the time limited. So, it has been held that where an insurance company, by 
answer interposed in an action upon a policy, challenges the validity of the policy 
within the time limited and the plaintiff then discontinues the action, the insurer 
may file the same defense in a new action brought after that period has expired. 
Cf. Thomas v. Metropolitan Life Ins. Co., 135 Kan. 381, 10 P.(2d) 864, 85 A. L. R. 
229; Lee v. All States Life Ins. Co., 49 Ga. App. 718, 176 S. E. 811; Powell v. 
Mutual Life Ins. Co. of New York, 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239; 
7Etna Life Ins. Co. v. Daniel, 328 Mo. 876, 42 S.W.(2d) 584. 


Though in Killian vy. Metropolitan Life Ins. Co., supra, this court defined the 
general formula, it recognized that in other cases complications might arise in 
applying the formula which would support the conclusion that “by fair implication” 
the limit of time within which the contest might be begun was extended. We did 
not attempt any definition of what circumstances would support such conclusion, 
but we said that “complications will be unraveled when they develop.” In Jensen 
v. Metropolitan Life Ins. Co., 251 N. Y. 336, 340, 167 N. E. 462, 463, decided a few 
months thereafter, we dealt with one such complication. There, as in this case, 
the assured died before the expiration of the period within which the company 
might contest the validity of the policy. In that case, however, no action upon the 
policy was begun till after that period had elapsed. The policy was payable to the 
estate of the assured, and this court held that “the right of the company to contest 
[the validity of the policy] should be suspended during the period that it is pre- 
vented from contesting the policy by reason of the failure to secure the appoint- 
ment of a personal representative.” Otherwise, as we there pointed out, the persons 
interested in the estate to which a policy is payable might render the company 
powerless if they refrained from taking out letters until two years had expired 
from the issuing of the letters. 


The analogy of the Jensen Case to the case now under consideration is incom 
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plete. Here the plaintiff could not, either by action or inaction, prevent the defend- 
ant from contesting the validity of the policy during the period limited by agree- 
ment. The defendant could have refused to extend the plaintiff's time and could 
have insisted upon the service of the complaint in accordance with the provisions of 
the Civil Practice Act, in time to permit the interposition of a defense directed to 
that end in the pending action, and if such insistence proved unavailing might have 
begun an action in equity. The defendant was, however, induced by the plaintiff's 
attorney to grant him the courtesy of an extension of time which so postponed 
the progress of the pending action that by the time the complaint was served the 
defendant had lost the opportunity to interpose any defense in the pending action 
or to bring an action in equity on the ground that it had no adequate remedy at 
law. The distinction is certainly shadowy between a case where an insurance 
company may be rendered powerless by a legal manceuvre made possible by a 
loophole in the law, and a case where an insurance company may be rendered 
powerless by a manteuvre made possible by the grant of a customary courtesy 
in the expectation that in the practice of the law, attorneys may not by request 
for an extension of time to serve a complaint trap an opponent into the abandon- 
ment of a valid defense to the action. In both cases the insurance company may 
without fault on its part lose its rights through the manceuvres of an opponent, 
and in both cases the courts should discountenance such manceuvres. 

We do not say that the attorney for the plaintiff intended by his request for 
extensions of time to lay a trap for the insurance company; we do say that when 
the extension of a courtesy proves a trap and results in the unintended loss of 
substantial rights, the courts should relieve the insurance company from the conse- 
quences. The insurance company was misled to its own harm by the request for an 
extension. The plaintiff has obtained an unintended and unjust benefit. A party 
may not, even innocently, mislead an opponent and then claim the benefit of his 
deception. A person may not rely upon a condition imposed for his benefit when 
failure to perform the condition is due to his own act. 

We need not pause to determine whether all the elements of waiver or estoppel 
are here present, or whether, by fair implication, the requests for an extension of 
time to serve the complaint included an extension of time to interpose any defense 
which might have been interposed if the complaint had been served within the 
statutory time; nor need we now determine whether the insurance company could 
have brought an action in equity to rescind the policy after an action at law upon 
the policy had been commenced. Even should it apnear that the requests for an 
extension of time to serve the complaint were made in good faith and without 
intent to trap the insurance company into abandonment of its defense, the fact 
would still remain that the company was induced by that request to refrain from 
beginning its contest of the validity of the policy within the time limited by the 
policy, and that the plaintiff or her attorney should have known that compliance 
with that request would naturally, if not indeed inevitably, lead to that result. In 
such case the courts should give proper effect to the acts and words of the parties, 
and place responsibility for the nonperformance of the condition of the policy 
upon the plaintiff who induced it. 

The judgment of the Appellate Division should be reversed and the order of 
Special Term denying the motion of the plaintiff affirmed, with costs in this court 
and in the Appellate Division. 

Crane, C. J., and O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., concur. 

Ordered accordingly. 


CORNING v. PRUDENTIAL INS. CO. OF AMERICA. 

Supreme Court, Appellate Division, Second Department. June 12, 1936. 

288 New York Supplement 661. 
1. INSURANCE. 

Where insurer rejected application for life policy and forwarded different 
policy to district office to be offered applicant, such substituted policy held 
not to have become enforceable contract where not accepted by applicant. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 

2. INSURANCE. 7 

Applicant for insurance is entitled to benefit of any ambiguity in provisions 
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of printed premium receipts evidencing payment of first premium and making 
policy effective from date of application. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

3, INSURANCE. ; . 

Where receipt evidencing payment of first premium on life policy stated that 
insurance should take effect from date of application, provided application was 
approved at home office of insurer and same provision appeared in application, 
policy applied for held not to have become effective and not enforceable where 
application was declined by insurer with reasonable promptness. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Appeal from Special Term, Nassau County. 

Action by Emma V. Corning against the Prudential Insurance Company of 
America. From an order of the Supreme Court entered in the office of the 
clerk of the county of Nassau on the 28th day of January, 1936, denying defend- 
ant’s motion for summary judgment and granting plaintiff’s motion to strike 
out defendant’s answer and directing entry of judgment for plaintiff, and from 
a judgment entered thereon in the same office on the 28th day of January, 1936, 
in the sum of $10,000, with interest and costs, defendant appeals. 

Order and judgment reversed, plaintiff's motion denied, and defendant's 
motion granted. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Davis, and Johnston, 
ij. 

Solon Weit, of New York City (Morris Aarons, of New York City, on the 
brief), for appellant. 

James D. Brown, of New York City (Frank J. McConnell and Karl S. May- 
hew, both of New York City, on the brief), for respondent. 

Hacarty, Justice. 

On the 7th day of February, 1935, Thomas J. Corning executed to the defendant 
an application for a $5,000 life insurance policy with a double indemnity feature 
in the event of death by accident, underwent a medical examination and advanced 
the sum of $30.80, which was the amount of the first quarterly premium under the 
form of insurance for which he applied. In return, he received a receipt, which 
read: 

“Received from Thomas J. Corning (Applicant) the sum of $30.80 Thirty 
Dollars & 80/100 Dollars, being payment on account of.a policy applied for in the 
Prudential Insurance Company of America. 

“It is understood that no Agent has power in behalf of the Company to make 
or modify any application for insurance, or to bind the Company by making any 
promise or representation, but that if the above payment is equal to the full first 
premium* on said policy (and not otherwise), the insurance shall take effect from 
the date of the application, in accordance with the provisions of the policy applied 
for, provided said application is approved and accepted at the Home Office of 
the Company, in Newark, New Jersey, under the plan, for the premium paid and 
amount of insurance applied for. 


“It is further agreed that said Company will return the amount mentioned 
hereon if it declines to grant a policy on the life of said applicant, or if it issues 
a policy other than as applied for which is not accepted by the applicant. 


“* Note——Unless you receive your policy, or your money is returned within six 
weeks from the date of this receipt, please notify the Company, giving the name 
of the person to whom paid, the amount paid and the date of payment. James 
Anderson Agent.” 


The application, in so far as material, provides as follows: “It is understood 
and agreed, however, that if at the time of signing this application the full first 
premium is paid, the insurance shall take effect from the date of this applica- 
tion, in accordance with the provisions of the policy hereby applied for, provided 
this application is approved and accepted at the Home Office of the Company, in 
Newark, New Jersey, under the plan, for the premium paid and amount of insur- 
ance applied for.” 


The application reached the home office of the defendant in Newark, N. J., 
on the 11th day of February, 1935. After an inspection report had been ordered 
and procured, the application was declined by the defendant. Thereafter, and on 
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the 15th day of February, 1935, the defendant forwarded a policy of insurance of 
a different type, and one which called for a larger premium to its district office 
at Rockville Centre, with instructions to that office to advise the applicant that 
defendant had declined to grant the policy applied for and had offered, instead, 
the substituted policy. That office was further instructed that, if the applicant was 
willing to accept the proposed policy, the difference in premium was to be collected 
from him. The agent in charge of the application received the instructions and 
the proposed policy on the 16th day of February, 1935, and on the same day went 
to the residence of the applicant to advise him, but could find no one at home, 
and learned that the applicant was out of town. 

The applicant had left New York to join the plaintiff, his wife and proposed 
beneficiary of the insurance, on the day following the making of the application. 
Thereafter, and on the 15th day of February, 1935, he sustained injuries in an 
automobile collision which caused his death on the 18th day of February, 1935. 

[1] The substituted or proposed insurance policy issued by the defendant was 
at no time accepted by the applicant, and hence there was no meeting of the minds 
with respect to it. Therefore it never became a binding and enforceable contract. 
Mutual Life Insurance Co. v. Young’s Administrator, 23 Wall. (90 U. S.) 85, 23 
L. Ed. 152; Prudential Ins. Co. v. Snyder, 142 Misc. 150, 157, 254 N Y. S. 732, 
affirmed without opinion, 229 App. Div. 852, 243 N. Y. S. 800. 

Upon the foregoing facts, which are undisputed, both parties moved for 
judgment, the plaintiff-respondent contending that the insurance took effect on 
the date of the making of the application and payment of the premium by check 
which was cashed by the defendant, namely, the 7th day of February, 1935. The 
defendant-appellant, of course, contends that its approval was essential to the 
taking effect of the policy, and that no insurance ever took effect because of its 
declination of approval. 

I am of opinion that the provisions quoted from the printed application and 
receipt are unambiguous and sufficed to apprise the applicant that the insurance 
was conditioned upon the defendant’s approval. 

In granting plaintiff-respondent’s motion, the learned Special Term Justice 
relied upon the authority of Hart v. Travelers’ Insurance Co., 236 App. Div. 309, 
258 N. Y. S. 711, affirmed without opinion, 261 N. Y. 563, 185 N. E. 739, and Buono 
v. Prudential Insurance Company of America, 240 App. Div. 898, 267 N. Y. S. 972. 
I am of opinion that the Hart Case, supra, which is invoked as authority in the 
Buono Case, supra, must be distinguished from the present one because of the 
substantial differences that appear in the respective receipts which were given the 
applicant for the payment of premium. 

[2] These receipts are on printed forms furnished by the company, and the 
applicant is entitled to the benefit of any ambiguity which is present under the 
circumstances of a transaction whereby the company receives the premium and 
dates the policy from the making of the application. If the condition of approval 
is buried beneath a mass of misleading verbiage, its ambiguity must be decided 
in favor of the applicant. Thus, in the Hart Case, supra, the receipt contained 
a number of so-called terms and conditions, the first of which was a clear and 
unconditional statement that upon payment in full of the ‘first premium the insur- 
ance shall be in force from the date of the receipt. Subsequent terms, under 
different subdivisions, were not reconcilable with this expression at the outset and 
thus created an ambiguity. 

[3] In this case, the language of the receipt in the one sentence dealing with 
the taking effect of the insurance, fortified by similar language in the application, 
makes it plain that approval by the company is a prerequisite. 

In the Buono Case, supra, our memorandum decision did not completely 
express the opinion of the majority of the court. Although the Hart Case was 
there invoked, judgment dismissing the complaint was reversed, but a new trial 
was granted. In that case, in our opinion, the length of time during which the 
insurance company kept the application without rejecting it, as well as the accep- 
tance of the premium, created a question of fact as to whether or not there had 
been a waiver of the provision relative to approval. : 

The learned Special Term Justice also cites Stone v. Prudential Insurance Co., 
243 App. Div. 671, 277 N. Y. S. 921, reversed 268 N. Y. 91, 196 N. E. 754. An 
examination of the case on appeal shows that the receipt given there was in language 
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substantially different from the present one, and, in fact, does not even expressly 
condition the taking effect of the insurance upon approval by the company. That 
case, of course, turned upon an entirely different question. 

The clear and unambiguous language of the application and receipt in this case 
requires a holding that the insurance was not to take effect until the application was 
approved, and, under the undisputed facts, not only was such approval never given, 
but the defendant declined with reasonable promptness. 

The order and judgment should be reversed on the law, with $10 costs and 
disbursements, plaintiff's motion denied, and defendant’s motion granted, with $10 
costs. 

Order and judgment reversed on the law, with $10 costs and disbursements, 
plaintiff's motion denied, and defendant’s motion granted, with $10 costs. 

Lazansky, P. J., and Carswell, Davis, and Johnston, JJ., concur. 


KAPLAN v. NEW YORK LIFE INS. CO. 
City Court of New York, Trial Term, New York County. June 11, 1936. 
288 New York Supplement 674. 
1, INSURANCE. 


Under life policy providing for disability benefits for period succeeding 
receipt of due proof of disability, insurer held not liable for alleged disability 
which existed when insured was examined by insurer’s physician under privilege 
granted by policy, even if examination disclosed disability to physician, where 
proof of disability was not given to insurer until several years thereafter. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2, INSURANCE. 

Insured’s alleged failure to understand his rights under life policy providing 
for disability benefits upon giving due proof of disability to insurer held not to 
excuse his noncompliance with policy requirement as to proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Action for disability benefits under a policy by David Kaplan against the 
New York Life Insurance Company. 

Judgment for defendant in accordance with opinion 

Justin S. Galland, of New York City, for plaintiff. 

Louis H. Cooke, of New York City, for defendant. 

WENDEL, Justice. 

Plaintiff sues to recover certain disability benefits under a policy of insurance 
issued in 1920 by the defendant on the life of the plaintiff. The face amount of the 
policy is $5,000 and the annual premiums thereunder are $234.05, payable on Jan- 
vary 6 in each year. Among other things, the policy contains the following pro- 
visions relating to total and permanent disability: 

“Whenever the company receives due proof, before default in the paymezt 
of premium, that the insured, before the anniversary of the policy on which the 
insured’s age at nearest birthday is sixty years and subsequent to the delivery 
hereof, has become wholly disabled by bodily injury or disease so that he is and will 
be presumably, thereby permanently and continuously prevented from engaging in 
any occupation whatsoever for remuneration or profit, and that such disability 
has then existed for not less than sixty days—the permanent loss of the sight of 
both eyes, or the severance of both hands or of both feet, or of one entire hand 
and one entire foot to be considered a total and permanent disability without 
prejudice to other causes of disability—then 

“1, Waiver of Premium.—Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the company will om each anniversary 
waive payment of the premium for the ensuing insurance year, and, in any settle- 
ment of the policy, the company will not deduct the premiums so waived. The 
loan and surrender values provided for under sections 3 and 4 shall be calculated 
on the basis employed in said sections, the same as if the waived premiums had 
heen paid as they became due. 

“2. Life Income to Insured——One year after the anniversary of the policy 
next succeeding the receipt of such proof, the company will pay the insured a sum 
equal to one-tenth of the face of the policy and a like sum on each anniversary 
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thereafter during the life-time and continued disability of the insured. Suc 
income payments shall not reduce the sum payable in any settlement of the policy. 
The policy must be returned to the company for indorsement thereon of each 
income payment. If there be any indebtedness on the policy the interest thereon 
may be deducted from each income payment.” 

In April, 1933, plaintiff served on defendant his claim for disability benefits 
under the foregoing policy provisions. In said claim it was stated that the insured 
was wholly and permanently disabled from engaging in any occupation whatever 
for remuneration or profit, and would be so disabled for life. Also that such dis- 
ability had existed since October 2, 1929. 

Defendant thereafter, pursuant to the above disability provisions, waived pay- 
inent of premiums for the insurance years beginning January 6, 1934, 1935, and 
1936, and made annual income payments to the assured in the sum of $500 each 
as of January 6, 1935 and 1936. 

Plaintiff paid to defendant the annual premiums which became due on January 
6, 1930, 1931, 1932, and 1933. It is now sought to recover the amount of such 
premiums, and also income payments of $500 each alleged to be due plaintiff as of 
January 6, 1931, 1932, 1933, and 1934. 

The right to the recovery of these sums is based on plaintiff’s claim that 
he was totally disabled within the meaning of the above policy provisions prior 
to September 29, 1929, and that on or about said date defendant received due proof 
of such disability and that same had existed for more than sixty days prior thereto. 
It is conceded that no formal proof of claim for total and permanent disability 
was submitted by plaintiff to defendant prior to April, 1933. It appears, however, 
that plaintiff, on or about September 29, 1929, called at the home office of defendant 
and at such time underwent a so-called conservation medical examination by one 
of the physicians in defendant’s medical department. This examination is one 
which the company entitles its policyholders to have made at its expense. This 
examination is made for any policyholders, not oftener than once a year, but is 
not made for the purpose of determining whether or not any policyholder has any 
claims under his policy. At such examination of plaintiff he was advised that he 
had a heart condition requiring attention and was advised to consult a heart special- 
ist. Plaintiff subsequently, and or cr about October 2, 1929, consulted his 
physician. 

Though plaintiff's claim for disability benefits was not filed with defendant 
until April, 1933, it was stated therein that such disability had existed since 
October 2, 1929, the date on which he was examined by his physician as above 
stated. It is now claimed that such disability existed on September 29, 1929, when 
he was examined by a physician of defendant and that by reason of such exam- 
ination defendant had knowledge of such disability and consequently such knowledge 
constituted the due proof necessary to entitle plaintiff to disability benefits accruing 
thereafter. 

[1, 2] Under the policy provisions, disability benefits accrued to plaintiff only 
for the period succeeding the receipt of the proof of disability as defined in the 
policy. The claim filed by plaintiff in April, 1933, was such proof. The examina- 
tion of plaintiff by defendant’s physician in September, 1929, was not. At the 
time of such examination plaintiff did not claim disability. Besides, even assuming, 
without so finding, that the examination indicated the disability of plaintiff, the 
defendant, in the absence of claim of such disability by plaintiff, was not chargeable 
with proof of a claim not asserted by him. In fact, the acts of plaintiff in con- 
tinuing to pay the premiums under the policy, together with his failure to claim 
disability until April, 1933, clearly show that no claim for disability was made 
prior to such time. And even though, as now claimed, the failure to comply with 
the requirements as to due notice was due to the failure of plaintiff to understand 
his rights under the policy, such ignorance on his part does not excuse his noncom- 
pliance with the policy requirements. 

Judgment for defendant. Findings passed upon. Submit decision accordingly. 
Plaintiff may have ten days’ stay of execution and thirty days to make and serve 
a case. 





Brown v. Travelers’ Ins. Co. 


BROWN v. TRAVELERS’ INS. CO. 
City Court of New York, New York County. Dec. 27, 1935. 
288 New York Supplement 822. 
1. INSURANCE. \ a8 ; , ahs 

Payment of premiums within specified grace period of 31 days held condition 
of keeping life policy in force, except as modified by statutes. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Notice stating that life policy would become void after one. month because of 
default in payments, but not stating amount of premium due nor interest on 
policy loan nor place of payment, held insufficient under statute, and had no effect 
on policy (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. INSURANCE. . ' : ; 

Statute held to prevent forfeiture, as of life policy, without notice, only for 
one year from default in premium payments (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
4. INSURANCE. ; ; 

Insurer’s mailing, in attempted compliance with statute, insufficient notice 
stating that life policy would become void after one month, held not to prevent 
subsequent automatic forfeiture of policy, precluding recovery thereon, in view 
of four years’ continued default in payment of premiums and interest on policy 
loan equaling cash surrender value (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Action by Rachel Brown against the Travelers’ Insurance Company. Motions 
by both parties for summary judgment. 

Plaintiff's motion for summary judgment denied, and defendant’s motion 
granted and complaint dismissed. 

Sidney Moskowitz, of New York City, for plaintiff. 

Moran, Galli & McGlinn, of New York City, for defendant. 

RYAN, Justice. 

This is an action to recover $3,000, upon a policy of life insurance. The 
assured died in June, 1935. The action is brought by his widow, the beneficiary 
named in the policy. Plaintiff and defendant both move for summary judgment. 


The controversy must be determined as a matter of law, for there are no 
material facts in issue. 


[1] The policy was written in 1922 and called for the payment of an annual 
premium of $138.06 on June 19th of each year, for a period of twenty years, or 
until the prior death of the assured. It contained, inter alia, the following pro- 
visions: “A grace of thirty-one days during which the contract will remain in 
full force will be allowed in the payment of all premiums except the first. If 
death shall occur within the grace period the unpaid premium if any, will be 
deducted from the amount payable hereunder.” Also: “If any premium shall 
not be paid on or before the date when due, the liability of the Company shall be 
only as hereinbefore provided.” 

Payment of premiums within thirty-one days after the due date was undoubtedly 
a condition of keeping the policy in force, excepting only in so far as applicable 
statutes might prevent or preclude the operation of the condition. Liesny v. 
Metropolitan Life Insurance Company, 166 App. Div. 625, 151 N. Y. S. 1084. 

[2] At some time prior to June 19, 1931, the assured made a loan from the 
company on the security of the policy. Certain interest on the loan, which interest 
became due on June 19, 1931, remained unpaid. The premium which became due 
June 19, 1931, was likewise never paid. The principal amount of the loan on June 
19, 1931, equaled the cash surrender value of the policy, which contained the 
following provision: “If the total indebtedness shall equal or exceed the cash 
value at the time of failure to repay any such loan or to pay interest when due, 
such failure shall render this contract null and void at the expiration of one month 
after due notice shall have been mailed by the company to the last known address 
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of the person to whom the loan shall have been made, and of the insured, or 
assignee, if any.” 

Defendant claims that on September 8, 1931, in attempted compliance with 
section 92 of the Insurance Law, it mailed a notice to the assured that the policy 
would become null and void at the expiration of one month from the date thereof. 
Plaintiff denies that such a notice was received and claims that, if mailed, it was 
mailed to the wrong address, and that the assured had theretofore notified the 
company of his removal from the address to which the notice was mailed. It is 
quite unnecessary to decide whether the notice was mailed to the right or wrong 
address, or whether it was mailed at all, since the form employed by defendant was 
insufficient and failed in material respects to comply with the requirements of 
section 92 of the Insurance Law. The notice in question read as follows :— 

“The Travelers’ Insurance Company Your contract herein stated will 
Policy Loan Division (without further notice) become null 
Hartford, Connecticut Sept. 8, 1931} and void at the expiration of one 


Contract No. 858369 lapsed for failure 
to pay premium and loan interest duc 
June 19, 1931. 
Conditions at date of lapse: 
Cash Value $804.63 
Amount of loan $804.63 
No equity 
To 
Mr. Isack Brown 
437 West 28th St. 
New York, N. Y. 


month from date hereof, by reason of 
default in payments. 

Upon evidence of insurability satis- 
factory to this Company, and payment 
of amounts due with interest, contract 
may be restored. 

Superintendent 

Copy of this Notice has been sent 
to the Cashier. 

Klinger & Probstein, N. Y. C. 
Branch Office 


M.” 

Neither the amount which the assured was required to pay as premium on 
the policy or interest on the loan, nor even the place where payment was to be 
made, was set forth in the notice. The notice did not state that unless payment 
would be made by a specified day, the policy would become null and void, but 
stated in effect that in any event the contract “will * * * become null and void 
at the expiration of one month from date hereof, by reason of default in payments.” 

The mailing of this notice, if it was mailed, was without any effect upon the 
policy. Flint v. Provident Life & Trust Company of Philadelphia, 215 N. Y. 254, 
109 N. E. 248; Phelan v. Northwestern Mutual Life Insurance Company, 113 
N. Y. 147, 20 N. E. 827, 10 Am. St. Rep. 441; McDonald v. A&tna Life Insurance 
Company, 182 App. Div. 482, 169 N. Y. S. 762. 

[3] However, payment of premiums was, as has already been observed, a 
condition of keeping the policy in force, and if no notice whatsoever had been 
sent by the company, the policy would undoubtedly have lapsed after default in the 
payment of premiums for one year. Section 92 of the Insurance Law is operative 
only to prevent forfeiture without notice within the period of one year from the 
occurrence of the default, not after the expiration of such period. Liesny v. 
Metropolitan Life Insurance Company, supra; see, also, Adam v. Manhattan Life 
Ins. Co., of New York, 204 N. Y. 357, 97 N. E. 740. 

[4] The plaintiff, however, contends that the sending of the abortive notice 
by the company prevented the automatic forfeiture of the policy at a subsequeut 
time, even though the default continued for four years and until the death of the 
assured in June, 1935, during which intervening period neither interest on the loan 
nor premiums on the policy were paid. 

Plaintiff contends, on the one hand, that the mailing of the notice by the 
company, though otherwise abortive and wholly ineffective, nevertheless operated 
to keep the policy in force indefinitely without further payment of premiums by 
the assured and without performance by the latter of any of the conditions of the 
policy. Somewhat inconsistently, plaintiff contends, on the other hand, that the 
notice was never received at all by the assured, and therefore inferentially never 
sent, at least to a proper address. 

To support her position that the service of the defective notice kept the 
policy in force over the period of four years which elapsed before the death of the 
assured, notwithstanding the continued default of the latter, plaintiff cites Thomp- 
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son v. Postal Life Insurance Company, 226 N. Y. 363, 123 N. E. 750, and relies 
especially upon the following statement therein contained: “A forfeiture asserted 
without right leaves the policy intact.” Thompson v. Postal Life Insurance Com- 
pany, supra, 226 N. Y. 363, at page 368, 123 N. E. 750, 751. 

Plaintiff, however, misapprehends the force of that decision. In that case 
the policy had already lapsed and became forfeited when the company agreed to 
waive the forfeiture and to reinstate the policy if the assured would apply for 
the restoration of the policy and take a medical examination before a medical 
examiner appointed by the company, and furnish satisfactory evidence of his 
insurability. The assured performed all of the conditions on his part to be 
performed, taking the examination, which revealed that he was in perfect health, 
and presenting unimpeachable evidence of his insurability. The company simply 
changed its mind and in violation of its agreement refused to reinstate the policy. 
Clearly, there was then nothing more for the insured to do about the matter, as 
the company had unequivocally repudiated its agreement, and it would have been 
a futile act for the insured to tender any premiums. As the court said: “This 
policy was forfeited once, but the forfeiture was waived. The subsequent repudia- 
tion of the waiver did not work a forfeiture anew. Reinstatement followed auto- 
matically upon waiver, as waiver followed automatically upon the announcement 
of an intent to waive.” Thompson v. Postal Life Insurance Company, supra, 226 
N. Y. 363, at pages 368 to 369, 123 N. Y. 750, 751. 

Hence, the action on the policy was held maintainable upon the death of the 
assured, which occurred more than two years after the repudiation of the policy. 
The assured was excused by the repudiation from tendering premiums, which 
would have been a useless gesture on his part. “He was not required to sue in 
equity to declare the policy in force.” Thompson v. Postal Life Insurance Com- 
pany, supra, 226 N. Y. 363, at page 369, 123 N. E. 750, 751. 

In Thompson v. Postal Life Insurance Company, supra, the company’s repud- 
iation of the policy was an act wrongful in itself. In the case at bar the sending 
of an abortive notice, abortive because of noncompliance with more or less technical 
requirements of the statute, was not in itself a wrongful repudiation, and did not, 
therefore, have the effect of relieving the insured from any further performance 
on his part. 

The defendant is, therefore, entitled to summary judgment in its favor. Its 
motion is granted, and the complaint is dismissed. 

Plaintiff’s motion for summary judgment is denied. Order signed. 


BONACCI v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Fourth Department. May 20, 1936. 
288 New York Supplement 969. 


1. INSURANCE. 

Evidence held to establish that insurer issued life policy because of fraud of 
agent in collusion with insured and beneficiary, each of whom had knowledge that 
insured suffered tuberculosis, so that conditions of policy were violated and 
recovery by beneficiary was precluded. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE. 

In action on life policy wherein defense was that policies were issued through 
fraud of insurer’s agent in collusion with insured and beneficiary, refusal of 
instruction that if jury should find agent represented to insured that ageut on his 
own volition would waive condition of sound health and issue policy without 
informing insurer of insured’s health, there was collusion held error. 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 


Action by Benjamin Bonacci, individually and as administrator, etc., of Mar- 
garet Bonacci, also known as Margherita Bonacci, deceased, against the Prudential 
Insurance Company of America. From a judgment for the plaintiff awarding 
damages on death benefits under two life insurance policies, and from an order 
denying motion for a new trial on the minutes, the defendant appeals. 

Reversed and new trial granted. 

See, also, 242 App. Div. 475, 276 N. Y. S. 27. 
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Argued before Sears, P. J., and Edgcomb, Thompson, Crosby, and Lewis, JJ. 
Foley & Guile, of Utica (Arthur J. Foley, of Utica, of counsel), for appellant. 
Salvador J. Capecelatro, of Utica, for respondent. 

Per Curiam. 

[1, 2] The fair preponderance of evidence established that defendant was 
induced to issue the policies in suit through fraud by its agent in collusion with 
the plaintiff and the assured, each of whom had knowledge, when the applications 
were signed, that the assured was suffering from an illness, viz., tuberculosis, 
which violated a condition—stated in the applications and in the policies issued 
theron—requiring as a prerequisite to insurance that the assured should be in 
sound health. The finding of the jury to the contrary was against the weight of 
evidence. As our determination leads to a new trial, we call attention to a ruling 
which may have had a prejudicial effect. Counsel for defendant requested the 
trial court to charge, “If the jury find that the agent represented to the assured 
that on his own volition he would waive the condition of sound health and issue 
a policy without informing the defendant of the insured’s health, that then there was 
collusion.” We regard the denial of this request as error. Hurley v. John Hancock 
Mutual Life Ins. Co.. —— App. Div. ——, 288 N. Y. S. 199, decided May 6, 1936. 
Although the ruling made reference to the subject-matter of the request as treated 
in the main charge, we are of the opinion that the erroneous denial of the request 
may well have left confusion in the minds of the jury upon a matter of importance 
in the case. 

Judgment and order reversed on the law and the facts and a new trial granted, 
with costs to the appellant to abide the event. 


KALLMAN et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Appellate Division, First Department. June 23, 1936. 
288 New York Supplement 1032. 
INSURANCE. 


Under life policy containing provision for reinstatement after lapse because 
of nonpayment of premium upon production of “evidence of insurability satisfactory 
to company,” as required by statute, refusal to reinstate insured who was in good 
health but who was overinsured and financially involved held authorized (Insur- 
ance Law, § 101, subd. 10). 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Special Term, New York County. 

Action by Alen Kallman and others against the Equitable Life Assurance 
Society of the United States. From an order of the Supreme Court granting 
plaintiff’s motion for summary judgment on his second cause of action, and from 
the judgment entered thereon, the defendant appeals. 

Judgment and order reversed, and motion for summary judgment denied. 

Argued before Martin, P. J., and McAvoy, Untermyer, Dore, and Cohn, JJ. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for appellant. 

William Seligson, of New York City (Leo E. Falkin, of New York City, on 
the brief), for respondents. 

Coun, Justice. 

The defendant issued its policy of life insurance in the sum of $51,000, covering 
the life of Joseph Kallman, on April 4, 1927. Slight changes were subsequently 
made in the form thereof, but substantially it continued as originally issued. In 
accordance with the provisions of subdivision 10, section 101, of the Insurance 
Law, the policy contained the following provision: “Reinstatement. If this policy 
shall lapse in consequence of the non-payment of any premium when due, it may be 
reinstated at any time upon the production of evidence of insurability satisfactory 
to the Society, and the payment of all overdue premiums, with interest at 5% per 
annum, and upon the payment with interest or the reinstatement of any indebtedness 
to the Society secured by this policy.” 

In the summer of 1934 the policy was permitted to lapse. The monthly premium 
of $104.55 due July 4, 1934, was not paid when due nor within the days of grace 
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thereafter. On August 6, 1934, two days after the period of grace, the defendant 
received from the insured a check in the amount of $104.55. This check was 
deposited for collection on August 7, 1934, and was returned unpaid on August 9, 
1934, marked “insufficient funds.” On August 9, 1934, the check was rebanked 
and was again returned marked “insufficient funds.” On August 9, the insured 
was notified that the check had been returned and was again being rebanked. On 
August 13th he was advised that it had been again returned by the bank unpaid. 

Application was made for reinstatement on August 24, 1934. At that time, the 
policy was subject to a lien by defendant for a loan made to the owner of the 
policy upon the sole security thereof in the sum of $3,555.47. The cash value of 
the policy with premiums paid to July 4, 1934, was $3,557.25, leaving an equity 
over and above the loan or advance of $1.78. 

Although conceding that at the time of the application for reinstatement 
the insured was a satisfactory risk from a medical standpoint, on September 14, 
1934, the defendant declined to reinstate the policy. This refusal was the result 
of an investigation which disclosed that the insured was not engaged in business as 
represented by him and had not been so engaged for more than three years, that 
he was carrying additional life insurance in excess of $159,000, a sum entirely 
out of proportion to his income and financial standing, that he had admitted that 
his income did not warrant his continuing so much insurance, that he had borrowed 
practically to the limit of the loan value of his insurance, and that a remark made 
by him during an interview in connection with his application for reinstatement 
warranted the inference that the idea of suicide was not absent from his mind. 
The insured did commit suicide on January 8, 1935. This action on the policy 
was commenced by the beneficiaries on July 22, 1935. 

On a motion for summary judgment the plaintiffs have been awarded the 
face amount of the policy and the defendant appeals. The question presented 1s: 
Does the language of the statute and of the policy, “evidence of insurability 
satisfactory to the Company,” limit the inquiry on an application for reinstatement 
to the good health or good physical condition of the insured? 

Prior to 1906 in policy provisions covering reinstatement the expression com- 
monly used was “good health.” Following the so-called Armstrong investigation, 
the Legislature endeavored to improve and standardize insurance practice. In the 
provision covering reinstatement of policies the Legislature made use of the words 
“evidence of insurability satisfactory to the Company.” It may not be said that 
this change was without significance. Had the Legislature intended that the 
company should be satisfied with evidence of good health, it would have authorized 
continuance of the theretofore common expression “good health.” 

The distinction between “good health” and “insurability’ might be illustrated 
in the case of a criminal condemned to death. On the eve of his execution he 
might be found to be in perfect physical condition, but it could not be reasonably 
contended that his situation did not affect his insurability. There are numerous 
circumstances which affect insurability. In Ginsberg v. Eastern Life Insurance Co. 
of New York, 118 N. J. Eq. 223, 178 A. 378, affirmed 120 N. J. Eq. 110, 184 A. 348, 
the court said that it is common knowledge that an insurance company will not 
reinstate a policy where it is known that the insured is financially insolvent and 
the circumstances show probability of suicide. 

The Court of Civil Appeals of Texas, in Missouri State Life Insurance Co. 
v. Hearne, 226 S. W. 789, has said that “insurability” does not mean “desirability,” 
and when an applicant for reinstatement shows himself to be in perfect health the 
company is bound to reinstate. There reinstatement had not been refused and 
definition of “insurability” was not essential to the determination of the question 
before the court, which was the right of the company to impose a new condition 
in the policy as reinstated. However, our interpretation of “insurability’ is not 
in accord with that of the Texas court. 

We are of the opinion that the language of the statute and of the policy- 
“evidence of insurability satisfactory to the company” does not limit the inquiry 
upon an application for reinstatement to the good health or good physical condition 
of the insured. Under the provisions of the Insurance Law, the Legislature has 
delegated to the company the right to say whether or not the evidence of insurability 
is satisfactory. This does not mean, however, that the company may arbitrarily 
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determine that. such evidence is not satisfactory. “The agreement did not coa- 
template the exercise of the insurer’s taste or fancy or caprice.’ Thompson y. 
Postal Life Insurance Company, 226 N. Y. 363, 367, 123 N. E. 750, 751. There 
must be some sound and valid reason for finding the applicant no longer insurable. 
Here, the insured’s pecuniary circumstances coupled with his heavy overinsurance, 
entirely out of line with his income and financial condition, had a definite bearing 
upon his longevity and created a moral hazard which directly affected his insur- 
ability. Valton v. National Loan Fund Assurance Society, *40 N. Y. (1 Keyes) 
21, Court of Appeals 1864. In the circumstances, plaintiff’s motion for summary 
judgment should not have been granted. 

The judgment and order appealed from should be reversed, with costs, and 
the motion for summary judgment denied, with $10 costs. 

Judgment and order unanimously reversed, with costs, and the motion denied, 
with $10 costs. All concur. 


WEST v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 756. 
Supreme Court of North Carolina. June 15, 1936. 
186 Southeastern Reporter 263. 
INSURANCE. 

Beneficiary could not recover on life certificate issued in connection with acci- 
dent and health policy where insured had paid no premiums after cancellation of 
accident and health policy, whether or not life certificate was contract separate 
from policy and did not reserve to insurer right to cancel. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Superior Court, Rockingham County; Clement, Judge. 

Action by Malitta West against the Provident Life & Accident Insurance 
Company. From a judgment of nonsuit, the plaintiff appeals. 

Affirmed. 

Action by plaintiff beneficiary upon an insurance certificate issued by defendant 
on the life of W. A. West, her husband, heard upon agreed statement of facts. 

It was admitted that on May 14, 1930, upon execution of application and 
“pay roll deduction authorization” by W. A. West, an employee of Southern 
Railway Company, the defendant issued its policy of accident and health insurance 
No. 1110601 and attached thereto Life Certificate No. N. D. 19861 on the life of 
said W. A. West. The life certificate, at the top, carried the words: “Issued in 
connection with Accident and Health Policy No. 1110601.” 

The “pay roll deduction authorization” was in the following words: 

“To Treasurer, Southern Railway Company, and or its affiliated companies: 

“Having made application for Accident and Health Insurance under the 
Southern Railway and or its affiliated companies Employees Group Accident and 
Health Plan, I hereby authorize you to deduct from my wages which may be 
earned in the month of June, 1930, $3.35 (deduction covering one month’s premium) 
and $3.35 per month each month thereafter during the life of such insurance and 
to apply each deduction in payment of premiums for accident and health insurance 
issued to me by The Provident Life and Accident Insurance Company of Chat- 
tanooga, Tenn. (Signed) W. A. West.” 

Pursuant to said pay roll deduction authorization, the Southern Railway Com- 
pany paid for W. A. West to the defendant all premiums necessary to keep said 
insurance in force to June 1, 1934. No payments on premiums were made by 
insured except by means of said deduction authorization. 

On May 24, 1934, the defendant wrote the Southern Railway paymaster that 
the W. A. West policy No. 1110601 was “to be terminated upon payment of May 
premium installment,” and no further deductions on defendant’s account were to 
be made. After June 1, 1934, all wages which W. A. West earned, including all 
sums which had heretofore been deducted and remitted to defendant to cover 
premiums on said insurance, were paid to and received by W. A. West from the 
Southern Railway Company. 

On May 28th, defendant wrote the insured W. A. West as follows: 

“Mr W. A. West, Reidsville, N. C., 
“Dear Sir: In connection with your recent claim, we find that you are now 
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employed as section laborer, which is different to the work you were performing 
at the time you first secured your Provident policy. Therefore, in accordance with 
its conditions and provisions, this is notice that the same will not be renewed or 
continued in force after next anniversary date June Ist. However, we shall be 
glad to consider issuing you a new policy at that time for a principal sum of $500.00 
and $20.00 monthly accident and health indemnity, together with a $500.00 Natural 
Death certificate. 

“If you have no disposition to make application for the new policy, but desire 
to convert your Natural Death Certificate No, 19861 to a policy of ordinary life 
insurance of a like amount, then we will be glad to consider doing so, if you will 
make application for such conversion within 30 days from June Ist. The premium 
on the new policy will be higher than you are paying under the Certificate.” 

To the letter to him W. A. West wrote the defendant to its home office on June 
11, 1934, referring to policy No. 1110601, and denied there had been any change 
in the character of his work. W. A. West did not, subsequent to June 1, 1934, 
make application to defendant for the conversion of certificate 19861 into an 
ordinary life policy as allowed under the certificate. 

On February 21, 1935, the said W. A. West died. Payment of the insurance 
was refused on the ground that at the time of the death of W. A. West the 
insurance was not in force. 

The Accident and Health Policy No. 1110601 contained the provision that “the 
company may cancel this policy at any time by written notice delivered to the 
insured or mailed to his last address.” And the life certificate attached to the 
said policy provided: “In the event of the cancellation of the Accident and Health 
Policy in connection with which this Certificate is issued the insured shall be 
entitled to have issued by the Company, without medical examination, * * * a policy 
of Ordinary Life Insurance in equal amount.” 

From judgment of nonsuit, the plaintiff appealed. 

W. R. Dalton, of Reidsville, for appellant. 

Brown & Trotter, of Reidsville, for appellee. 

Devin, Justice. 

The plaintiff challenges the correctness of the judgment on the ground that 
the life certificate issued by defendant on the life of W. A. West and attached 
to the accident and health insurance policy was a separate contract of insurance 
on the life of the insured, and that in the certificate, as distinguished from the 
policy, there is no right to cancel reserved by the defendant; that at most an 
option is therein extended to the insured to have a policy of ordinary life insurance 
issued him by the company. 

But without deciding whether the contract of insurance issued in this case by 
the defendant was indivisible or consisted of two separable contracts, the nonsuit 
must be sustained upon another ground. 

The life certificate, under which plaintiff claims, obligated the insured to pay 
on the first day of each month a monthly premium of 60 cents. It is admitted that 
nine consecutive monthly premiums were unpaid at the time of the death of the 
insured, and that after due notice from the defendant of the termination of the 
accident and health policy, including the life certificate, and cessation of pay roll 
deductions for the payment of premiums, the insured raised no objection, offered 
no protest, made no payments and neither tendered nor offered a single monthly 
premium during his life, but on the contrary received his wages undiminished 
by any deductiohs. 

Even if the defendant wrongfully terminated the insurance, that did not relieve 
the insured, if he desired to insist on its continuance, from his obligation to pay or 
offer to pay the premiums called for in his contract. 

In American Trust Co. v. Ins. Co., 173 N. C. 558, 92 S. E. 706, 711, it was 
held that if the insurer refused to perform its part of the contract and so notified 
the insured, three remedies were given the latter: “(1) He may elect to consider 
the policy at an end and recover its just value; (2) he may sue in equity to have 
the policy declared in force; (3) he may tender the premiums and treat the 
policy as in force and recover the amount payable on it at maturity.” 

“One party to a contract cannot maintain an action for its breach without 
averring and proving a performance of his own antecedent obligations * * * or 
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some legal excuse for a nonperformance.” Wade v. Lutterloh, 196 N. C. 116, 144 
S. E. 694, 696; Edgerton v. Taylor, 184 N. C. 571, 115 S. E. 156; Charlotte Supply 
Co. v. Roofing Co., 160 N. C. 443, 76 S. E. 498; Ducker v. Cochrane, 92 N. C. 597. 

In Whitmire v. Insurance Co., 205 N. C. 101, 170 S. E. 118, 119, this court had 
under consideration a policy of accident and health insurance issued by this same 
defendant. There the policy had been canceled in accordance with its terms. In 
the opinion of the court, written by Stacy, C. J., we find these words: “The plaintiff 
[the insured] did not reply to this letter, but received, without protest, his October 
earnings without any premium deduction.” 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. DAVIS. No. 25621. 
Supreme Court of Oklahoma. Sept. 10, 1935 
Rehearing Denied Dec. 3, 1935. 
Withdrawn, Modified, Refiled, and Application for Leave to File Second Petition 
for Rehearing Denied June 2, 1936. 
58 Pacific Reporter (2d) 542. 


INSURANCE. 

Where insurer, through arrangement with insured, accepted monthly premium 
payments from insured’s employer for eighteen months and insured had sufficient 
money earned for payment of premiums, insurer was required to look to such 
money or to notify insured of intention to look directly to him for payment, and 
insurer’s failure to so notify insured estopped insurer from defending suit on life 
policy on ground of nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Syllabus by the Court. 

Where an insurance company, through its arrangements with the insured, 
accepts monthly premium payments from the insured’s employer for a period of 
eighteen months, and insured had sufficient money earned for the purpose of 
payment of premiums, it was the duty of the insurance company to look to such 
money, or to notify the insured of its intention to look directly to him for the 
payment of the premiums on the policy, and the failure of the insurer to so notify 
the insured will estop it from defending a suit on the policy for nonpayment of 
premiums. 

Gibson, J., dissenting. 

Appeal from Court of Common Pleas, Tulsa County; Leslie Webb, Judge. 

Action by Myrtle Davis against the Equitable Life Assurance Society of the 
United States, a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Randolph, Haver, Shirk & Bridges, of Tulsa, for plaintiff in error. 

Sam A. Neely, D. F. McMahon, and D, F. Rainey, all of Tulsa, for defendant 
in error. 


HOLFORD v. NATIONAL AID LIFE ASS’N. No. 26466. 
Supreme Court of Oklahoma. May 26, 1936. 
Rehearing Denied June 16, 1936. 

58 Pacific Reporter (2d) 588. 


1. INSURANCE. 

Membership certificate, application therefor, and by-laws of ,association con- 
stitute insurance contract between mutual benefit association and member who is 
charged with knowledge of such by-laws and he and his beneficiary are bound by 
provisions thereof (St. 1931, §§ 10620-10636). 

(For other cases, see Insurance, Dec. Dig. §§ 715, 716, 718.) 

2. INSURANCE. 

Mutual benefit association held not liable on certificate which obligated member 
to pay dues by 15th day of month in which they were payable, where insurer on 
August 16, 1933, mailed notice of lapse of certificate for nonpayment of dues, 
with form certificate of good health and application for reinstatement, which 
certificate duly executed and check for amount of premium were found in insured’s 
possession at time of his death (St. 1931, §§ 10620-10636). 

(For other cases, see Insurance, Dec. Dig. § 750.) 
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Syllabus by the Court. 

1. Mutual benefit association may be organized under sections 10620, and 
10626, O. S. 1931, and may charge its members regular periodical dues in addi- 
tion to other assessments as provided by its by-laws. 

2. The membership certificate, the application therefor, and the by-laws oi 
the association constitute the insurance contract between a mutual benefit asso- 
ciation and one of its members, and the member is charged with knowledge oi 
such by-laws, and he and his beneficiary are bound by the provisions thereof. 

Appeal from District Court, Marshall County; Porter Newman, Judge. 

Action by Leona Holford against the National Aid Life Association, a cor- 
poration, upon a benefit certificate issued by said agsociation to Walter A. Holford. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. ; 

A. B. Couch, of Kansas City, Mo., Don Welch, of Madill, and Hume & 
Raymond, of Kansas City, Mo., for plaintiff in error. 

Snyder & Lybrand, of Oklahoma City, for defendant in error. 


EGAN v. MISSOURI STATE LIFE INS. CO. et al. No. 25137. 
Supreme Court of Oklahoma. June 30, 1936. 
59 Pacific Reporter (2d) 263. 
1, INSURANCE. 

Assignee held not precluded from recovering on life policy in action based on 
presumption of death from seven years’ absence, because of judgment for assignee 
in action to require insurer to make policy loan brought after insured’s disappear- 
ance wherein insured was joined as plaintiff under power of attorney, where 
insurer knew as much about insured’s disappearance as assignee and was not 
prejudiced, as respects insurer’s plea of laches. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


Syllabus by the Court. 

1. In order to render applicable the rule that where a person with knowledge 
of the facts has acted or conducted himself in a particular manner, or asserted a 
particular claim, title, or right, he cannot afterward assume a position inconsistent 
therewith, to the prejudice of another who has acted in reliance on such conduct 
or representation, there must be injury to the party asserting the rule. There 
can be no estoppel from setting up the truth, unless to do so would prejudice 
some one. 

2. Where in an action upor a life insurance policy plaintiff relies upon evidence 
‘that the insured had disappeared and had not been heard from for more than seven 
years after the seven-year period of disappearance had elapsed, and the insurer 
with knowledge of the facts relative to the disappearance of insured demands, 
receives, and accepts premiums upon the policy, for the full time, and down to the 
time the action is commenced, plaintiff’s action is removed from the application of 
the general rule of limitations. 

Appeal from District Court, Oklahoma County; Hal Johnson, Judge. 

Action by George W. Egan against the Missouri State Life Insurance Com- 
pany and another. From a judgment for defendants, plaintiff appealed and the 
cause was revived in the name of Vernice Egan, executrix, with will annexed 
of the last will and testament of George W. Egan, deceased. 

Reversed and remanded. 

Reuben M. Roddie, of Oklahoma City, for plaintiff in error. 

Keaton, Wells, Johnston & Barnes, of: Oklahhoma City, for defendant in 


error. 


WAITES v. BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES. 
No. 14316. 
Supreme Court of South Carolina. June 16, 1936. 


186 Southeastern Reporter 276. 
2, INSURANCE. 
Plaintiff’s testimony, in action for death benefit under fraternal insurance 
certificate, that she was told by unknown person in defendant’s local lodge,to which 
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she went to pay premium, to send money by friend of insured, held inadmissible to 
establish such friend’s agency for defendant. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

4. INSURANCE. 

Fraternal benefit association’s local lodge’s secretary and treasurer, regularly 
transmitting portion of dues paid by members of such lodge to association, was 
latter’s agent to such extent. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

5. INSURANCE. 

Testimony of secretary and treasurer of fraternal benefit association’s local 
lodge, that he informed membership thereof generally that under association's 
by-laws and constitution payment of quarterly dues at any time within quarter 
prevented forfeiture of accrued benefits, made issue for jury in action for death 
benefits, to which defendant claimed that insured lost all right by failure to pay 
premium within first month of quarter, as required by such by-laws and constitution 
(Code 1932, § 8047). 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Carter, J., dissenting. 

Appeal from Richland County Court; A. W. Holman, Judge. 

Action by Mary Frances Waites against the Brotherhood of Maintenance of 
Way Employees. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Benet, Shand & McGowan, of Columbia, and J. J. Farnan, of South Bend, Ind, 
for appellant. 

C. T. Graydon, of Columbia, for respondent. 





LEE v. METROPOLITAN LIFE INS. CO. No. 14314. 
Supreme Court of South Carolina. June 12, 1936. 
186 Southeastern Reporter 376. 
2. INSURANCE. 


Group policy providing for payment of death benefit on receipt of due notice 
and proof of death of employee while insured thereunder, and for payment of 
disability benefits on notice and proof of disability in lieu of death benefits, held 
ab initio “life policy.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Under group life policy and certificate issued thereunder providing for payment 
of death benefits on proof of death of employee while employed by employer who 
paid part of premiums and while insurance was in force beneficiary held not 
entitled to recover for death of employee who died after policy had been canceled 
after employees had gone on strike. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

4. INSURANCE. 

Group life policy providing for payment of disability benefits in lieu of pay- 
ment of death benefit on notice and proof of disability of insured within one year 
after termination of insurance and commutation of disability installments remain- 
ing unpaid at death of insured held to require that disability occur and proot 
thereof be furnished during lifetime of insured to entitle insured or beneficiary 
to recover disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. 

In action by beneficiary on group life policy providing for payment of dis- 
ability benefits after notice and proof of disability during life of insured and for 
commutation of disability benefits in case of death, direction of verdict for insurer 
on ground that under terms of policy disability must have been claimed and 
established during life-time of insured held not error. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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6. INSURANCE. 

Group life policy providing for payment of disability benefits on notice and 
proof of disability held to require proof of disability which would convey infor- 
mation on which insurer could predicate investigation to determine whether claim 
was well founded. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

7. INSURANCE. 

Letter to insurer under group life policy stating that insured, on account of 
her disability, had ceased work and never regained her health, and that insurer was 
liable on policy and requesting forwarding of blanks with which to file application 
for payment of policy held insufficient proof of disability required by policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

8 INSURANCE. 

Person suing on insurance policy requiring notice cannot recover where notice 
required by policy is not timely given, notwithstanding that insurer has suffered 
no harm by delay. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

9, INSURANCE. a 

Evidence held to establish that beneficiary of group life policy containing 
disability provision was not entitled to recover disability benefits on ground that 
insured was not disabled as result of bodily injury or disease, but that condition 
of insured was due entirely to pregnancy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

10. INSURANCE. 

“Pregnancy” is not per se condition of unsound health or disease or ailment 
within meaning of such terms in policy providing for payment of disability benefits, 
but is existence of condition beginning at moment of conception and terminating 
with delivery of child. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Common Pleas Circuit Court of Aiken County; H. F. Rice, 
Judge. . 

Action by Stephen D. Lee against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Leon W. Harris, of Anderson, and Williams & Busbee, of Aiken, for appellant. 

Hendersons & Salley, of Aiken, and Haynsworth & Haynsworth, of Green- 
ville, for respondent. 


HOME BENEFICIAL ASS'’N v. McCLAIN. 
Court of Appeals of Tennessee, Middle Section. Dec. 21, 1935. 
Certiorari Denied by Supreme Court June 13, 1936. 
95 Southwestern Reporter (2d) 53. 
1. INSURANCE. 

Provision of statute in effect when industrial life policy sued on was issued 
expressly excluding industrial policies from effect of statute rendering life policies 
incontestable after two years held to preclude such policy from becoming incon- 
testable, notwithstanding statute in effect when suit was brought did not exclude 
such policies from protection of incontestability provision (Shannon’s Code, § 
3348a8, subd. 3, and § 3348a13; Code 1932, §§ 6179, subsec. 3, 6183, 6184). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. : 

Stipulation in industrial life policy that proofs of death shall be evidence of 
the facts therein stated in behalf of, but not against, the insurer held valid. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

3. INSURANCE. 


In absence of proof to the contrary, a presumption exists that an applicant for 
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insurance has truly stated his age, wherefore the insurer, relying on a forfeiture 
for misstatement of age, has burden of proving the falsity. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. 

Recitals in death certificate and attending physician’s statement filed with 
proof of loss under industrial life policy, that insured suffered from and died of 
pulmonary tuberculosis, and that duration of last illness was over 2% years, held 
insufficient, where death occurred over four years after issuance of policy, to 
establish contracting of tuberculosis within 12 months after issuance of policy, 
and hence policy provision limiting insurer’s liability if inception was within such 
period was inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal in Error from Circuit Court, Davidson County; A. B. Neil, Judge. 

Action by Lizzie McClain against the Home Beneficial Association. Judgment 
for plaintiff, and defendant appeals in error. 

firmed. 
B. O. Briley, of Nashville, for plaintiff in error Insurance Co. 
Goodpasture & Carpeuater, of Nashville, for defendant in error Lizzie McClain. 


JOHNSON v. UNIVERSAL LIFE & ACCIDENT INS. CO. No. 1625—6583. 
Commission of Appeals of Texas, Section B. June 3, 1936. 
94 Southwestern Reporter (2d) 1145. 
1. INSURANCE. 


Reasonableness of attorney’s fees in an insurance case is question of fact 
which must be supported by competent evidence and may be submitted to jury 
(Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

Amount recoverable as attorney’s fee in insurance case must be pleaded and 
constitutes part of general recovery sought (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. : 

Attorney’s fee in insurance case, when recoverable, goes to insured and is part 
of insured’s recovery (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Certified Question from Court of Civil Appeals of Eleventh Supreme Judicial 
District. 

Suit by Ada Johnson against the Universal Life & Accident Insurance Company. 
From the judgment, plaintiff appealed to the Court of Civil Appeals, which certi- 
fied a question to the Commission of Appeals. 

Question answered. 

Harry R. Bondies, of Sweetwater, for appellant. 

Cox & Hayden, of Abilene, for appellee. 


MUTUAL PROTECTIVE ASS’N OF TEXAS v. WOODS. No. 1611—6504. 
Commission of Appeals of Texas, Section B. June 10, 1936. 
94 Southwestern Reporter (2d) 1149. 
1. INSURANCE. 


Under mutual life certificate providing that insurer would pay beneficiary sum 
of $1 for every member in group of branch of association to which insured was 
assigned not to exceed $1,000, right to have assessment made on all members of 
group to which insured had been assigned held to have accrued at death of insured, 
so that association was without epower to thereafter subdivide such group and 
arbitrarily assign claim of beneficiary to one of subdivisions. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 

2. INSURANCE. 

In action on life certificate issued by mutual association providing that asso- 

ciation would pay beneficiary $1 for every member in group of association to which 
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insured was assigned not to exceed $1,000, association held liable for maximum 
amount which would have been collectible from group to which insured was 
assigned at his death, where no assessment was levied on members of such group 
to satisfy certificate on allegation of maximum amount and failure to assess and 
collect. 


(For other cases, see Insurance, Dec. Dig. § 518.) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Suit by Pearl Woods against the Mutual Protective Association of Texas. To 
review a judgment of the Court of Civil Appeals [57 S.W.(2d) 918] affirming a 
judgment for the plaintiff, the defendant brings error. 

Judgment reformed and, as reformed, affirmed. 

G. R. Lipscomb, of Fort Worth, and J. Frank Wilson, of Dallas, for plaintiff 
in error. 

Victor Bouldin, Bouldin & Zivley, and John W. Birdwell, all of Mineral Wells, 
for defendant in error. 


SECURITY BEN. ASS’N v. HENDRICKSON. No. 3358. 
Court of Civil Appeals of Texas. El Paso. April 23, 1936. 
Rehearing Denied June 4, 1936. 
94 Southwestern Reporter (2d) 1257. 
1. INSURANCE. 

Certificate holder may recover premiums paid to fraternal society, where 
society has repudiated contract. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

2. INSURANCE. 

Whether increase in rates by fraternal society repudiates contract with certifi- 
cate holder depends upon necessity for, and reasonableness of, increase. 

(For other cases, see Insurance, Dec. Dig. § 735.) 

3. INSURANCE. 

Certificate holder seeking to recover premiums paid to fraternal society when 
society increased rates had burden to show lack of necessity for increase. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

4. INSURANCE. 

Certificate holder held not entitled to recover premiums paid to fraternal 
society when society increased rates, where holder introduced no evidence to 
show lack of necessity to increase rates and where society establishd that increase 
was necessary to perpetuate society and prevent insolvency. 

(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from County Court at Law, Cameron County; Bascom Cox, Judge. 

Suit by Myrtle Hendrickson against the Security Benefit Association. From a 
judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Abney & Whitelaw, of Brownsville, for appellant. 

Gus Butler, of San Benito, for appellee. 

PeLpurey, Chief Justice. 

On September 30, 1913, appellee became a member of the Knights and Ladies 
of Security, a fraternal beneficiary society incorporated about the year 1892 in the 
state of Kansas. In connection with such membership, the society issued to her a 
certificate agreeing to pay to her three children the sum of $1,000 upon her death. 

On or about the 23d day of September, 1913, the society changed its name to 
the Security Benefit Association. For many years the society has been licensed 
to do business in Texas. 

The monthly premiums on the certificate at the time of its issuance were 90 
cents per month and 15 cents per month as local lodge dues. These monthly 
premiums were increased from time to time until October 1, 1934, when the rate 
for the months of October, November, and December, 1934, was raised to $3.50, 
re plus the 15 cents for local lodge dues, made the amount payable each month 
$3.65. 

Appellee tendered the sum of $1.90 for the month of October; this sum being 
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the amount she had been paying. This amount appellant’s agent refused to accept. 

On December 31, 1934, appellee filed this suit seeking to recover the premiums 
paid by her in the sum of $346.65, together with $186.91 interest from the dates of 
the various payments at the rate of 6 percent. 

Appellant, in reply to the suit, alleged its right to raise the rates and the 
power so given it by appellee at the time of the issuance of the certificate. It 
further alleged that it had received from appellee during the life of the certificate 
the sum of $308.85, which sum it alleged to be a reasonable charge for the insurance 
protection furnished appellee during the period from October, 1913, to September, 
1934. 

In a trial before the court, judgment was rendered in favor of appellee for the 
full amount prayed for by her, and this appeal followed. 

Opinion. , 

In five propositions appellant asserts that the application, certificate, charter, 
constitution, and laws, together, constitute the contract; that appellee has no vested 
right to insist on the continuation of a system which will end disastrously for the 
society; that, appellee having agreed in her application to be bound by future as 
well as existing by-laws, she cannot complain of any increase in rates which are 
necessary to effect the purpose and permit the continuation of the society; that 
the reasonableness of the new. rates is a matter of law, and that they will be 
presumed to be reasonable and necessary in the absence of a showing to the 
contrary; and that, the contract being valid at its inception and later terminated, 
the society is entitled to retain premiums paid, 

[1] Whether or not the premiums paid can be recovered by a certificate holder 
depends upon whether or not there has been a repudiation of the contract by the 
society. If there has been it seems to be well settled in Texas that they may be 
recovered. Supreme Council Amer. Legion of Honor v. Batte, 34 Tex. Civ. App. 
456, 79 S. W. 629; Ericson v. Supreme Ruling, Fraternal Mystic Circle, 105 Tex. 
170, 146 S. W. 160; Texas Mut. Life Ins. Ass’n v. Boyd (Tex. Civ. App.) 89 S.W. 
(2d) 821; Grand United Order of Odd Fellows v. Massey (Tex. Civ. App.) 87 
S.W.(2d) 310. 

[2] Whether or not a repudiation of the contract results from an increase in 
the rates depends upon the necessity for, and the reasonableness of the increase. 
Sovereign Camp, W. O. W. v. Cousins (Tex. Civ. App.) 26 S.W.(2d) 453, holding 
approved by Special Supreme Court, 120 Tex. 107, 35 S.W.(2d) 696. 

In the absence of a showing that there was no necessity for the increase, it was 
held in the same case that the increase would be presumed reasonable. 


[3, 4] There was no evidence introduced by appellee here on the question of 
the necessity of the increase, and the only evidence as to the reasonableness of the 
increased rate was that of the witness Taylor, who said that in his opinion the 
sum of $3.65 per month for insurance of this character in the sum of $1,000 was an 
unreasonable charge. While the burden was upon appellee to show the lack of 
necessity for the increase in rates, yet appellant, through the deposition of Mr. 
Abrahams, national secretary of the society, established that, because of the fact 
that many of the younger and healthier members of the association lapsed their 
insurance, the association found that the amount of assessments fixed for the 
triennium of 1932, 1933, and 1934 was not sufficient to pay the obligations of the 
association maturing during that time, and a deficit between contributions and 
liabilities amounting to almost $2,000,000 had occurred, and that certificate holders 
similar to appellee lacked $2,400,000 during 1932, 1933, and 1934 of paying enough 
in mortuary payments to meet the benefits paid out by the association to her class 
during that period, and for that reason it became necessary to increase appellee’s 
assessments and the other members holding certificates of the same class in order 
to perpetuate the association and prevent it from being driven into insolvency. 


Appellee, having failed to show that it was not necessary to increase the rates, 
failed to establish her cause of action, and, appellant, on the other hand, having 
shown a necessity for the increase, we have concluded that the court erred in its 
judgment, and that it should be reversed and judgment here rendered that 
appellee take nothing by her suit. 

It is so ordered. 
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HOUSTON ‘LIFE INS. CO. v. DABBS. No. 10066. 
Court of Civil Appeals of Texas. Galveston. May 28, 1936. 
Rehearing Denied June 18, 1936. 
95 Southwestern Reporter (2d) 484. 
1. INSURANCE. 

In suit under disability indemnity clause of policy, allegations that insurer had 
ceased operating as an unincorporated local mutual aid association, and had been 
incorporated as general life insurance company, that insurer thereafter solicited 
business outside territory prescribed by statute governing local associations and 
that insurer assumed obligations of its predecessor association, held to state cause 
of action for disability benefits under either theory of insurer’s identity (Vernon’s 
Ann. Civ. St. art. 4875a—1 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


2. INSURANCE. 

In suit under disability clause of policy, burden rested on insurer to prove that 
it was benefit association existing pursuant to statute, that it had accepted benefits 
of and had qualified to do business under such statute, and that it was actually 
operating and conducting its business as such association (Vernon’s Ann. Civ. St. 
art. 4875a—l1 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 

Insurer which failed to prove that it was mutual aid association held subject to 
statutes governing other insurance companies and hence was liable for statutory 
penalty and attorney’s fees (Vernon’s Ann, Civ. St. arts. 4736, 4875a—1 et seq., 
4875a—24). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE, 

Where policy provided that it should be incontestable after one year from its 
date, provisions in application therefor that any misrepresentations as to applicant’s 
health would be ground for revoking insurance would yield to provision of policy 
and hence insurer, after expiration of one year, could not deny liability for 


disability benefits on ground that insured misrepresented his health in such applica- 
tion (Vernon’s Ann, Civ. St. arts. 4875a—1 et seq., 4875a—24). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Insurer, even if it was benefit association, had burden to plead and prove facts 
reducing insured’s recovery under disability clause of policy below maximum 
amount provided for therein (Vernon’s Ann. Civ. St. arts. 4875a—1l et seq., 
4875a—24). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

6. INSURANCE. 

Insurer which failed to plead and prove facts reducing insured’s recovery 
under disability clause of policy below maximum amount provided for therein held 
liable for maximum (Vernon’s Ann. Civ. St. arts. 4875a—1 et seq., 4875a—24). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from District Court, Harris County; Allan B. Hannay, Judge. 

Suit by John William Franklin Dabbs against the Houston Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

T. K. McElroy and A. D, Dyess, both of Houston (T. K. McElroy, of Houston, 
of counsel), for appellant. 

Henderson & Copeland, of Houston, for appellee. 
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HUFF v. SOUTHWESTERN LIFE INS. CO. No. 1556. 
Court of Civil Appeals of Texas. Eastland. May 22, 1936. 
Rehearing Denied June 26, 1936. 
95 Southwestern Reporter (2d) 498. 
1. INSURANCE. 

Where provisions of insurance contract are clear and unambiguous and words 
thereof are used in their ordinary and usual sense, there is no occasion for 
invoking rules of construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Under life policy providing for automatic premium loans and for extended 
insurance on default after payment of premiums for three full years, where 
premium loans had absorbed cash value of policy on cessation of premium pay- 
ments after two and one fourth years, policy then lapsed, since cash value when 
so exhausted could not again be used to purchase extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Appeal from District Court, Eastland County; Geo. L. Davenport, Judge. 
Suit by Viola Huff against the Southwestern Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 
firmed. 
Grady Owen, of Eastland, for appellant. 
Hamilton, Lipscomb & Wood, of Dallas, for appellee. 


NEW YORK LIFE INS. CO. v. BARTON. 
Supreme Court of Appeals of Virginia. June 11, 1936. 
186 Southeastern Reporter 65. 
1. INSURANCE. 


Insurer has option. to tolerate or redeem delinquency in payment of premium: 
on life insurance, and, if beneficiary suing on policy relies upon principles of waiver 
or estoppel, beneficiary must establish applicability of principles. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE. 

Courts tend towards liberal rather than strict construction of insurance agent's 
power. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


3. INSURANCE. 


Where insured disregarded notices that premium on life policy was due and 
failed to pay premium before grace period expired, beneficiary could not recover 
for insured’s death on ground that agent had agreed to accept premium note 
according to insurer’s custom, where note and written agreement with insurer as to 
change in due dates of future premiums had not been executed. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

Error to Circuit Court, Arlington County. 

Action by Elston V. Barton against the New York Life Insurance Company, 
a corporation. To review a judgment for plaintiff, defendant brings error. 

Reversed, and final judgment entered for defendant. 

Argued before Holt, Hudgins, Gregory, Chinn, and Eggleston, JJ. 

William D. Medley and R. Aubrey Bogley, both of Washington, D. C., for 
plaintiff in error. 

Emory N. Hosmer, of Clarendon, for defendant in error. 


SHEPHERD v. SOVEREIGN CAMP, W. O. W. 
Supreme Court of Appeals of Virginia. June 11, 1936, 
186 Southeastern Reporter 113. 
1. INSURANCE. 


Member of fraternal benefit society has no property in policy issued by society, 
but only power of designating beneficiary by method prescribed by society’s charter 
and by-laws, and such designation when made is mere power of appointment. 

(For other cases, see Insurance, Dec. Dig. § 773.) 
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2. INSURANCE. : San 

Person designated by member of fraternal benefit society as beneficiary under 
his certificate must be within class permitted by appropriate statute and rules and 
regulations of society (Code 1919, § 4278, as amended by Acts 1922, c. 426). 

(For other cases, see Insurance, Dec. Dig. § 771.) 

3, INSURANCE. ; 

Statute providing that death benefits under certificate issued by fraternal 
benefit society should be confined to named classes was not intended to restrict or 
modify constitution and by-laws of Kansas society, which had been doing business 
in Virginia since 1901 when original policy was written (Code 1919, § 4278, as 
amended by Acts 1922, c. 426). 

(For other cases, see Insurance, Dec. Dig. § 771.) 

4, INSURANCE. 

Right of member of Kansas fraternal benefit society doing business in Virginia 
to designate beneficiary under his certificate held governed by provision in society’s 
charter and by-laws permitting designation of “adopted children,” and not by 
statute providing that death benefits should be confined to “children by legal adop- 
tion” and other named classes (Code 1919, § 4278, as amended by Acts 1922, c. 426). 

(For other cases, see Insurance, Dec. Dig. § 771.) 

5. INSURANCE. 

Statutes and constitution, by-laws, and rules of fraternal benefit society relating 
to designation of beneficiaries should be liberally construed according to ordinary 
and common use of words, so as to effectuate intent of parties and benevolent 
objects of society (Code 1919, § 4278, as amended by Acts 1922, c. 426). 

(For other cases, see Insurance, Dec. Dig. §§ 770, 771.) 

7, INSURANCE. 

Foster child, who at age 8 went to live with and took name of and was clothed, 
fed, and educated by member of fraternal benefit society and his wife, was “adopted 
child” within provision in society’s charter and by-laws permitting designation of 
adopted children as beneficiary, and hence was entitled to proceeds of certificate 
(Code 1919, § 4278, as amended by Acts 1922, c. 426). 

“Adoption” is an act by which a person takes the child of another 
into his family, and treats him as his own. “Adoption” is the voluntary 
acceptance of a child of other parents to be the same as one’s own child. 
“Simple adoption of a child” extends only to his treatment as a member 
of the household; “legal adoption” may confer upon him any or all the 
rights of actual relationship. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

Error to Circuit Court of Portsmouth. 

Action by Tessie M. Shepherd against the Sovereign Camp of Woodmen of the 
World. Judgment for the defendant, and the plaintiff brings error. 

Reversed and remanded. 

Argued before Holt, Hudgins, Gregory, Chinn, and Eggleston, JJ. 

A. A. Bangel, of Portsmouth, for plaintiff in error. 

Tom E. Gilman, of Portsmouth, for defendant in error. 


BENDER v. METROPOLITAN LIFE INS. CO. No. 8320. 


Supreme Court of Appeals of West Virginia. May 26, 1936. 
185 Southeastern Reporter 907. 
1, INSURANCE. 


Fact that specific answer is sought by insurer in application for policy 
makes such answer material, and when answer is untrue policy will ordinarily be 
forfeited. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE. ‘ 

_Recovery could not be had on life policy where answer to question in appli- 
cation respecting surgical operations and illness failed to disclose hospitaliza- 
tion wherein insured underwent operation for threatened abortion eventually 
terminating in miscarriage, and subsequent operation for removal of contents 








684 The Insurance Law Journal, Vol. 87 [Nov., 1936 


< uterus through abdominal wall was referred to in application as suspension 
of uterus. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Syllabus by the Court. 

“The fact that a specific answer is sought by the insurer in an application 
for an insurance policy, makes that answer material. When such an answer is 
untrue the policy will ordinarily be forfeited.” Leadman v. AStna Life Insur- 
ance Company, 112 W. Va. 53, 163 S. E. 716. 

Error to Circuit Court, Kanawha County. 

Action by Mehrel A. Bender against the Metropolitan Life Insurance Com- 
pany. To review a judgment for plaintiff, defendant brings error. 

Reversed and remanded. 

W. T. O'Farrell, R. G. Kelly, and Brown, Jackson & Knight, all of Charles- 
ton, for plaintiff in error. 

J. F. Bouchelle and Ben Moore, both of Charleston, for defendant in error. 


TRIPLETT v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 8357. 
Supreme Court of Appeals of West Virginia. June 2, 1936. 
186 Southeastern Reporter 124. 
INSURANCE. 


Life insurer held not liable for total and permanent disability benefits under 
policy clause providing that total disability shall be presumed permanent after 
three months, where physicians certificate accompanying claim filed at end of 
three months’ disability expressed opinion that insured would recover and prob- 
ably could resume business activities within about two months, and insured 
completely recovered within three months therefrom. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

A provision in a total and permanent disability clause of a life insurance 
policy, that “total disability shall be presumed to be permanent when it is 
present and has existed continuously for not less than three months,” is 
intended to carry the benefits of the policy to the insured only when doubt 
exists at the end of the three months’ period as to whehther the disability is 
permanent, 

Error to Circuit Court, Boone County. y : 

Action by General F. Tripplett against the Equitable Life Assurance 
Society of the United States. To review a judgment for plaintiff, defendant 
brings error. 

Reversed and remanded. 

Brown, Jackson & Knight, R. G. Kelly, and W. T. O'Farrell, all of Charles- 
ton, for plaintiff in error. 

Ned H. Ragland, of Beckley, for defendant in error. 

MaxweELL, Judge. 

This writ of error, awarded the defendant, involves a judgment of the 
circuit court of Boone County in favor of the plaintiff, General F. Triplett, 
against the defendant, Equitable Life Assurance Society of the United States 
for $640.95. A jury having been waived by the parties, the court heard and 
determined the case on an agreed statement of facts. 

The action is based on a total and permanent disability clause of a life 
insurance policy issued to the plaintiff by the defendant. The clause provides 
that if before attaining the age of sixty years the assured shall become totally 
and permanently disabled by bodily injury or disease, the assurer will waive 
payment of policy premiums by the assured and will pay him stipulated monthly 
compensation during the continuance of such total and permanent disability. 
Further: “Disability shall be deemed to be total when it is of such an extent 
that the Insured is prevented thereby from engaging in any occupation or 
performing any work for compensation of financial value, and such total disability 
shall be presumed to be permanent when it is present and has existed continuously 
for not less than three months.” (Italics supplied.) The decision of this case 
depends on the construction of the presumption clause italicized. 


Life] Triplett v. Equitable Life Assur. Soc. of the U. S. 685 


The assured became disabled from illness resulting from tonsilitis' and rheu- 
matism, January 15, 1934. On May 21, 1934, he filed a claim for benefits under 
the total and permanent disability feature of the contract. By August -15, 1934, 


he —_ completely recovered from his illness. He instituted this action April 
17, 1935. 


The plaintiff takes the position under the presumption clause quoted that, 
“The presumption that a total disability lasting three months is permanent is a 
conclusive and irrebuttable presumption.” The defendant counters that the 
presumption is rebuttable, and that herein it is completely rebutted by the 
facts: (a) Statements of the assured’s physician in his certificate which accom- 
panied assured’s claim filed May 15, 1934, in which certificate the physician 
expressed his opinion that the assured was only temporarily disabled; that he 
should get entirely well after poisons were eliminated from his system; and 
that probably he should be able to resume his business activities by July 1, 
1934. (b) The assured’s complete recovery several months before he instituted 
this action. 

We heartily concur in the opinion of the trial court that the continuance of 
total disability for three months gave it the character of permanency, and that 
the policy did not contemplate nor require that permanent disability continue 
indefinitely in order that the benefits of the policy might be received. We 
agree also with the court’s conclusion that until the assured became able to 
engage in some occupation or perform work for compensation of financial 
value, the total disability after three months was presumed to be permanent for 
the purposes mentioned in the policy. That conclusion, however, in our opinion, 
does not warrant the fastening of liability on the assurer unless the presump- 
tion stands unrebutted. 

We conceive that the presumption of disability provision under discussion 
is for the convenience of an assured who has been totally disabled for a period 
of three months, and there is uncertainty whether he will ever recover from 
his total disability. In such situation, he is entitled to the benefits of the total. 
and permanent disability clause during the continuance of such | disability, 
however brief may be the further period of disability. But we are unable to 
adopt the view that the presumption of disability clause will fix liability on 
the assurer where, at the end of a period of three months’ disability of an 
assured, it appears that he is recovering his health, and, in the opinion of his 
attending physician, will be able to resume attention to his business within 
about two months from the end of the three-month period. 


At the expiration of a period of three months of total disability, the 
assurer, on the basis of the presumption of permanency of disability of an 
assured, must respond to the liabilities under the policy, if the presumption 
stands alone; but presumptions must always yield to facts. Under the clause 
involved, the obligation is that of assurance against total and permanent dis- 
ability, and not against total, temporary disability. True, the assurer may be 
required to respond in a case of total disability which eventually proves to be 
only temporary, but at the time such obligation attaches the temporary char- 
acter of the disability must not be evident. 

In the case of Thorne v. State Mutual Life Assurance Co., 177 A. 665. 666, 
13 N. J. Misc. 271, wherein there was involved a presumption of total disability 
clause identical with the one presented herein, the court said: “The purpose of 
the ninety-day provision is obvious. It is in effect an agreement not that a 
temporary disability shall be absolutely deemed to be a permanent disability, but 
that for the purposes of a claim the insured shall not be held off indefinitely, 
but if he is at the time of the claim disabled and has then-been so for ninety 
days immediately preceding, he shall for the purposes of payment of the 
annuity be deemed to be permanently disabled, but, only, of course, so long 
as the disability lasts. If his evidence discloses that he was in fact not then 
permanently disabled, then obviously no claim exists.” In conformity with 
this statement of the New Jersey court and with the principles which we have 
hereinabove stated, there are, among others, the cases: Mitchell v. Equitable 
Life Assurance Society, 205 N. C. 725, 172 S. E. 497; Peterson v. Prudential 
Insurance Company of America, 217 Iowa 1122, 253 N. W. 63; Mackenzie v. 
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Equitable Life Assurance Society, 140 Misc. 655, 251 N. Y. S. 528. 

For the reasons above set forth, we reverse the judgment of the trial court 
and remand the case. 

Reversed and remanded. 
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NIEMAN v. ETNA LIFE INS. CO. No. 7011. 
Circuit Court of Appeals, Sixth Circuit. May 13, 1936. 
83 Federal Reporter (2d) 753. 
3, INSURANCE. 


In beneficiary’s action on accident policy, beneficiary had burden of proving 
that insured suffered accidental injury which resulted in his death, and that 
insured’s disability and death were covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE. 

Whether insured’s death was within accident policy covering loss resulting, 
directly and independently of all other causes, from bodily injuries effected through 
accidental means, held for jury, although policy excluded death caused directly or 
indirectly, wholly or partly, by bacterial infections, and bacterial infection directly 
preceded insured’s death, in view of evidence that bacterial infection and ante- 
cedent chain of disease were caused by injury received in automobile accident 
and of general principle that death or disability caused by disease resulting from 
and not concurrent with injury arises solely from injury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

Insurance policy should not be so strictly construed as to thwart its general 
object. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from the District Court of the United States for the Northern District 
of Ohio, Eastern Division; Samuel H. West, Judge. 

Action by Rose Nieman against the AZtna Life Insurance Company. Judgment 
for defendant, and plaintiff appeals. . 

Reversed. 

W. E. Pardee and C. T. Moore, both of Akron, Ohio, for appellant. 

Neil P. Beall, of Cleveland, Ohio (McKeehan, Merrick, Arter & Stewart, of 
Cleveland, Ohio, on the brief), for appellee. 

Before Moorman, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

In an action by the beneficiary upon an accident insurance policy, the District 
Court directed a verdict for the appellee at the conclusion of appellant’s evidence. 

The policy insured “against loss resulting directly and independently of all 
other causes, from bodily injuries effected during the term of said policy of 
insurance through accidental means,” and also provided that the insurance therein 
granted did not cover accident, injuries, disability, death or other loss, caused 
directly or indirectly, wholly or partly, by bodily or mental infirmity, ptomaines, 
bacterial infections, or by other kind of disease. 

The petition alleged that the insured, Henry F. Nieman, died as a direct 
result of bodily injuries sustained in an accident which occurred on November 26, 
1932, and independently of all other causes. Appellee claimed that the death 
resulted wholly or partly from bacterial infection, and it was upon this ground 
that the verdict for appellee was directed. 

The sole question is whether there was evidence sufficient to require the case 
to go to the jury. The facts are as follows: 

On November 26, 1932, a motor-bus backed into insured’s automobile in Akron, 
Ohio. The front axle, the radiator and the steering wheel were broken. Nieman 
was found unconscious, bent over the steering wheel, and was taken to the hos- 
pital. His physician the next morning found bruises on Nieman’s chest and both 
legs, and lacerations of the face. Nieman complained of great pain in the chest, 
and the physician strapped it. Upon December 6, 1932, pneumonia set in, and 
continued until about December 20, 1932. On December 15th, phlebitis developed 
in the left leg, and on December 27th also in the right leg. On January 6, 1933, 
between a pint and a quart of fluid was drawn from the chest. On January 7th a 
streptococcic infection set up in the throat, which was accompanied by agranulocy- 
tosis, which is a deficiency in the white blood corpuscles. Nieman expired on 
January 11th. The attending physician and an expert who testified stated in sub- 
stance that the pneumonia and the phlebitis were caused by the injury, and that 
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the terminal condition was due to the pneumonia, One expert said that it was 
his opinion “that the initial trauma or injury with shock suffered at the time of 
the automobile accident, was directly causative of all the subsequent chain of 
events, in so far as the man’s physical condition, infectious diseases, and so forth, 
were concerned.” L ; 

It is appellant’s contention that this testimony presented a question for the 


y. 

[1-3] Under familiar principles, upon a motion to direct a verdict the court 
must consider the evidence in the light most favorable to the party against whom 
it is urged that the verdict be directed. Lucas v. Great Atlantic & Pacific Tea 
Co., 77 F.(2d) 1 (C. C. A. 6); Lyttle v. Pacific Mutual Life Ins. Co. of Cali- 
fornia, 72 F.(2d) 140 (C. C. A. 6). If there is evidence material to the issues 
which would be sufficient, if uncontradicted, to sustain a verdict, or if the evi- 
dence is of such a character that reasonable men would differ as to the conclusion 
to be drawn therefrom, a verdict should not be directed. Cf. United States F. & 
G. Co. v. Blake, 285 F. 449 (C. C. A. 9). Here the burden of proof was on the 
appellant to show that the insured suffered an accidental injury which resulted in 
his death, and that the disability and death were covered by the policy. Travelers’ 
Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Harrison v. New 
York Life Ins. Co., 78 F.(2d) 421 (C. C. A. 6); New York Life Ins. Co. v. Roufos, 
Ex’r, 83 F.(2d) 620 (C. C. A. 6) decided May 5, 1936. 

[4, 5] The occurrence of the accident is uncontroverted. Nieman previously 
had good health, and no pre-existing disease is shown to have contributed to his 
death. Hence this case does not fall within the class [Cf. Smith v. Federal Life 
Ins. Co. (D. C.) 6 F.(2d) 283, affirmed 8 F.(2d) 1022 (C. C. A. 5)] where the 
insured at the time he receives the injury is suffering from a disease or a physical 
defect which is a contributing factor in his disability or death. The only question 
is whether the fact that bacterial infection directly preceded the death precludes 
recovery. Death from bacterial infection was specifically excepted in the policy 
in cases of death covered by the insurance therein granted, and streptococcic infec- 
tion concededly is bacterial. However, the streptococcic throat resulted from the 
accident. Under such circumstances the death is attributable to the accident, and 
not to the disease. 5 Couch Cyc. of Ins. Law, 4005; Western Commercial Trav- 
elers’ Ass’n v. Smith, 85 F. 401, 40 L. R. A. 653 (C. C. A. 8); Aétna Life Ins. 
Co. v. Kelley, 70 F.(2d) 589, 93 A. L. R. 471 (C. C. A. 8); Equitable Life Assur. 
Soc. v. Gratiot, 45 Wyo. 1, 14 P.(2d) 438, 82 A. L. R. 1397; Pythias Knights’ 
Supreme Lodge v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741. The general 
principle that death or disability which is caused by disease resulting from and 
not concurrent with an injury arises solely from the injury is laid down in many 
decisions. Interstate Business Men’s Accident Ass’n v. Lewis, 257 F. 241 (C. C. 
A. 8); National Benefit Ass’n v. Grauman, 107 Ind. 288, 7 N.'E. 233; Astna Life 
Ins. Co. v. Brand, 265 F. 6, 13 A. L. R. 657 (C. C. A. 2); Freeman v. Mercantile 
Mutual Accident Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753; Delaney v. 
Modern Accident Club, 121 Iowa 528, 97 N. W. 91, 63 L. R. A. 603; Astna Life 
Ins. Co. v. Fitzgerald, 165 Ind. 317, 75 N. E. 262,11. R. A. (N. S.) 422, 112 
Am St. Rep. 232, 6 Ann. Cas. 551; Cary v. Preferred Accident Ins. Co., 127 
Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 Ann. 
Cas. 484. In the last case the insurance policy contained a provision exempting 
the insurer from liability for death resulting from poison or infection. It was 
held that this provision did not preclude recovery where an accidental abrasion 
of the skin was followed by bacterial infection, blood poisoning and death, since 
the accident was the proximate cause of the death. Cf. Maryland Casualty Co. 
v. Massey (C. C. A. 6) 38 F.(2d) 724, 71 A. L. R. 1428. e. 

Appellee’s answer to the rule laid down in these authorities is that the policies 
therein construed did not specifically exclude liability for death from bacterial 
infection. This contention has little merit. These authorities hold that the fact 
that disease is caused by accident, and in turn causes death or disability, does 
not preclude recovery even though liability for death or disability from disease 
is specifically excluded by the policy. The term “bacterial infection” as use 
in this policy adds little to the term “disease.” Many diseases are caused by 
bacterial infection. Nieman’s pneumonia was caused by the pneumococcus germ. 
If the disease caused by the accident is a mere link in the chain, and does not 
preclude recovery under policies specifically excluding recovery for disability 
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or death from disease, then the bacteria which causes the disease when it is 
made active by the accident is a mere link in the chain and also does not preclude 
recovery within the rule laid down in Western Commertial Travelers’ Ass’n v. 
Smith, supra. 

We think that under this record the ruling of the District Court constituted 
error. If an accidental injury sets in motion all of the succeeding agencies which 
contribute to the result, then the accidental injury is the efficient producing cause 
of all of the succeeding agencies, and is the sole proximate cause of the disability 
or death. Here the chain of causation was shown by the causal relation of each 
disease to the one preceding it, the streptococcic infection to the concurrent 
phlebitis and pneumonia, the automobile accident being the initial cause of the 
continuous chain of events. A policy of insurance should not be so strictly con- 
strued as to thwart its general object. Equitable Life Assur. Soc. v. Gratiot, 
supra; Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914. 

The judgment is reversed. 


HARTLINE v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 8049. 
Circuit Court of Appeals, Fifth Circuit. June 8, 1936. 
84 Federal Reporter (2d) 21. 
1. INSURANCE. 

Provision in application for accident insurance that it should not be binding until 
policy was accepted by insured while in good health, free from injury, held to require 
acceptance of policy after physical receipt of particular policy when issued, so that 
transaction whereunder application was made did not become existing insurance 
where no policy was issued prior to death of applicant. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Agent of accident insurer with authority to act as insurer for purpose of con- 
tracting could orally agree on present insurance in consideration of premium then 
paid and interpret provision of application that policy should not be binding until 
accepted by insured while in good health, free from injury, as requiring only agent’s 
acceptance of application then and there, and insured’s acceptance of policy as 
agreed on. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE. 

Receipt indicating that accident insurer might decline to issue insurance, in 
which case premium was to be returned by agent, would not necessarily mean that 
agent could not confirm ad interim insurance or accept application, if in fact he 
had such authority, especially in view of fact that receipt contained notation that 
it was for balance on policy written on designated date, indicating closed trans- 
action. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

4. INSURANCE. 

In action on accident policy, alle gation of agreement by agent for issuance of 
policy would imply assertion of agent’s authority since, in absence of such auth- 
ority, there could be no agency. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

5. INSURANCE. 

In action on accident policy, allegations of declaration that agent advised appli- 
cant for policy that he was authorized and that premium receipts had word “agent” 
printed on them, implying that agent could contract, and that applicant believed and 
relied on belief that agent was authorized to accept application in behalf of insurer, 
held insufficient to allege authority in agent to contract as against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

& INSURANCE. 
In Florida, oral contracts of insurance are valid. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 
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Action by Grace Hartline against the Mutual Benefit Health & Accident Asso- 
ciation. The declaration, which was in three counts, was dismissed on demurrer, 
and, from a judgment for defendant, the plaintiff appeals. : 

Judgment affirmed without prejudice as to first count of declaration. 

E. C. Johnson, Morris E. White, and O. K. Reaves, all of Tampa, Fla., for 
appellant. 

Gates Ivy and R. W. Shackleford, both of Tampa, Fla., for appellee. 

Beiore Sibley, Hutcheson, and Holmes, Circuit Judges. 


FITZPARTICK v. METROPOLITAN LIFE INS. CO. et al. Civ. 9795. 
District Court of Appeal, First District, Division 1, California. July 3, 1936. 
59 Pacific Reporter (2d) 199. 

1, INSURANCE. 


Where insurer offers special inducements to become insured against risk 
of injury or accidental death by promising payment of double indemnity if 
insured is injured or killed under specified circumstances, technical construction 
of wording of double indemntiy clause will not be indulged in, but terms thereof 
will be interpreted in their ordinary and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

Where policy is drawn by insurer and ambiguity arises from its provisions, 
clauses of policy will be construed most strongly against insurer and most 
liberally in favor of insured, and all reasonable doubts arising from ambiguous 
language will be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3: INSURANCE. 


Word “regular” within accident policy providing for double indemnity if 
death was caused by injury received by insured while riding as a passenger 
in regular passenger clevator car means a systematic or periodic use and not 
a mere occasional or incidental use. j 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4. INSURANCE. 


Whether elevator car in three-story building used to carry freight, 
employees, and visitors was a “regular passenger elevator car” within accident 
policy providing for double indemnity if death was caused by injury received 
while riding as a passenger in a regular passenger elevator car so as to entitle 
beneficiaries of insured who was killed in such elevator to double indemnity 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 


That insured at time of accident on elevator car was an employee of com- 
pany maintaining elevator and was carrying on his duties as such held not to 
exclude him from “passenger” classification under accident policy providing 
for double indemnity if death was caused by injury received while riding as 
passenger in regular passenger elevator car. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

6. INSURANCE. 


Insured’s status as a “passenger” held not destroyed by fact he was operating 
elevator at time he was killed, so as to preclude recovery for his death under 
accident policy providing for double indemnity if death was caused by injury 
received while riding as passenger in regular passenger elevator car, where 
insured was not employed as regular elevator operator. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from Superior Court, Santa Clara County; P. F. Gosbey, Judge. 

Action by Lillian Whelan Fitzpatrick against the Metropolitan Life Insur- 
ance Company, wherein Mary C. Whelan filed a cross-complaint. From a 
judgment, the Metropolitan Life Insurance Company appeals. 

Affirmed. 
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F, Eldred Boland, Daniel V. Ryan and Knight, Boland & Riordan, all of 
San Francisco, for appellant. 

David M. Burnett, John M. Burnett, and D. C. Kirby, all of San Jose, for 
respondent Lillian Whelan Fitzpatrick. 

R. M. Holstein, of Sacramento, and Jensen & Holstein, of San Jose, for 
cross-complainant and respondent Mary C. Whelan. 


FEDERAL LIFE INS. CO. v. BOYD. No. 13687. 
Supreme Court of Colorado. May 25, 1936. 
58 Pacific Reporter (2d) 490. 
INSURANCE. 

Under policy providing for payment for loss of life sustained by wrecking or 
disablement of street car, death occasioned by fall from street car which was 
standing with door open and electrical energy disconnected held not death resulting 
from “disablement” of street car so as to authorize recovery, as against contention 
that disconnection of electrical energy constituted disablement. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

In Department. 

Error to District Court, City and County of Denver; Frank McDonough, Sr., 
Judge. 

Action by Elsa E. Boyd against the Federal Life Insurance Company, a corpora- 
tion. Judgment for the plaintiff, and defendant brings error. 

Reversed and remanded, with directions. 

Henry H. Clark, of Denver, for plaintiff in error. 

Harry G. Saunders and Glenn G. Saunders, both of Denver, for defendant in 
error. 

HOo.iAnp, Justice. 

Elsa E. Boyd, defendant in error, recovered judgment against the Federal Life 
Insurance Company, plaintiff in error, upon an accident policy issued to James E. 
F. Boyd September 10, 1927. The company, seeking a reversal, brings the case 
here on error. 

In the complaint, by appropriate allegations, the liability of the insurance com- 
pany was predicated upon the following terms of the policy: “The Company will 
pay for loss of Life $10,000.00 * * * sustained by the wrecking or disable- 
meut of a railroad passenger car or street, elevated or underground railway car, 
passenger steamship or steamboat, in or on which the Insured is traveling as a 
farepaying passenger, in a place regularly provided for the sole use of passengers.” 

The policy was in full force and effect on March 27, 1933, the date of the 
accident and death of insured. The original complaint alleged that he died “as the 
result of external, violent and accidental means sustained in a street car accident 
on said date.” Upon motion to make the complaint more specific, an amendmeut 
to the complaint was filed alleging that: “While the aforesaid James E. F. Boyd 
was standing on the platform of said car by the farebox at the time and place above 
stated, said operator of the aforesaid streetcar wholly disabled said car by dis- 
connecting all electrical energy therefrom, and while said streetcar was so disabled, 
the operator of said streetcar left and abandoned said street car * * * and when ine 
abandoned said car he left the front door of same wide open and unprotected, and 
the aforesaid James E. F. Boyd was thrown or fell from the platform of said 
street car to the street where he struck upon his head and died as the result of 
external, violent and accidental means, as above described.” Demurrer to the com- 
plaint as amended was overruled, and trial had to a jury. The insurance company 
moved for nonsuit and for a directed verdict, both of ,which motions were denied 
— judgment for $16,690 finally entered upon the jury’s verdict in favor of plain- 
{1 

The answer of the insurance company contained the following paragraph : 
“Defendant alleges that when said Boyd climbed onto said street car, at said inter- 
section, he was under the influence of liquor, and was engaged in a scuffle and 
quarrel with a certain other person who climbed on to the car with him, and who 
urged the operator thereof not to take said Boyd as a passenger as he was holding 
him for the police; that thereupon said operator ran to the nearby phone box on 
the side walk and called the streetcar dispatcher and requested him to send the 
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police immediately; that upon the return of said operator to the streetcar said 
Boyd and the man with whom he was quarreling alighted therefrom, and imme- 
diately they got onto the street they resumed their fight and during the same said 
Boyd fell upon the street and received certain injuries the nature and extent of 
which are unknown to defendant.” 

There really is no conflict in the evidence as to the manner in which the injury 
resulting in the death of the insured occurred. It is clear that he fell from the 
door of the street car while it was standing with the door open, as described in the 
amendment to the complaint, and struck his head upon the pavement, fracturing 
the skull, and that he died while he was being taken to the hospital. The contro- 
versy centers in the phrase, “the wrecking or disablement of a * * * street * * * 
car,” used in the policy, and the condition relative to the payment of a claim ior 
loss of life “sustained by the wrecking or disablement of * * * a street * * * car.” 
It is argued that the street car was disabled “by disconnecting all electrical energy 
therefrom.” The insurance company insists that this was not a disablement of the 
car within the meaning of the terms of the policy. Exhaustive and interesting 
briefs and been filed by the parties presenting their contentions, but a determination 
of this question is inconsequential, unless it is established by the evidence that there 
was such a disablement with a causal relation to the injury resulting in death. The 
wording of the policy is unambiguous. No words could make the meaning clearer 
than those used, namely, that “the company will pay for loss of life * * * sus- 
tained by the wrecking or disablement of a * * * street * * * car.” This can 
only mean that the injury causing death must be “sustained by the wrecking or 
disablement” of the car such as to produce the fatal injury. Upon the facts pre- 
sented in this case, the injury to deceased resulted from causes wholly independent 
of the matters, which it is contended resulted from the disablement of the street 
car, by the disconnection of the electrical energy by the operator. The evidence 
does not disclose the happening of any event either inside or outside the car. that 
would cause its “disablement,” within the meaning of the word as used in the 
policy. This construction—if it may be called a “construction”’—is in reality not 
necessary in the face of the plain, unambiguous wording of the policy, but is made 
to expose the fallacy of the argument in support of the contention that the insur- 
ance company is liable. There being no conflict in the evidence on this material 
point, the motion for nonsuit should have been granted. This being so, it is 
unnecessary to discuss other assigned errors that followed the overruling of the 
motion. 

_ Judgment reversed, and cause remanded, with directions to dismiss the com- 
plaint. 

Burke, Acting C. J., and Butler, J., concur. 


NORTH AMERICAN ACC. INS. CO. v. CAVALERI. No. 13862. 
Supreme Court of Colorado. June 15, 1936. 
58 Pacific Reporter (2d) 756. 
1. INSURANCE. 


__. Death of person committing suicide is accidental within accidental death policy, 
if he was insane at time, but not if he was sane. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

4. INSURANCE. 

Beneficiary held not entitled to recover on accidental death policy, in absence 
of evidence, contention, or suggestion that insured was insane when he committed 
suicide. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

Burke, Hilliard, and Young, JJ., dissenting. 

En Banc. 

Error to County Court, City and County of Denver; George A. Luxford, Judge. 

Action by Nettie Cavaleri against the North American Accident Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Reversed. : 

L. Bernard Davis, of Denver, for plaintiff in error. 

L. E. F. Talkington, of Denver, for defendant in error. 

Butter, Justice. 
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North American Accident Insurance Company issued to Joe Cavaleri a policy 
of insurance, whereby it agreed to pay to Nettie Cavaleri a sum of money in case 
Cavaleri should die through external, violent, and accidental means causing his 
death within ninety days from the occurrence of the accident. While the policy 
was in force, Cavaleri committed suicide by shooting himself in the head with a 
gun, dying instantly. The beneficiary sued on the policy and obtained judgment. 
The defendant seeks a reversal of the judgment. 

[1-3] In order to recover on a policy insuring against accidental death, a 
plaintiff must prove that the insured died as the result of an accident. Where 
a person commits suicide while insane, the death is accidental; where lie cominits 
suicide while sane, the death is not accidental. Capitol Life Ins. Co. v. Di Iullo, 
98 Colo. 116, 53 P.(2d) 1183. Every person is presumed to be sane until the con- 
trary appears. Ingles v. People, 90 Colo. 51, 6 P.(2d) 455. This presumption exists 
in civil cases as well as in criminal cases. “Sanity * * * being the normal condition 
of man, the courts will presume that every person is sane until the contrary 
appears.” 10 R. C. L. p. 879, § 25. The presumption of sanity is not overcome 
by the fact of suicide. Ledy v. National Council of Knights & Ladies of Security, 
129 Minn. 137, 151 N. W. 905, Ann. Cas. 1916E, 486, note; Wilkinson v. Service, 
249 lll. 146, 94 N. E. 50, Ann. Cas. 1912A, 41, note. “The law draws no inference 
of insanity per se from the suicidal act and creates no presumption of insanity.” 
144R. C. L. p. 621, § 72. 

[4] There was no evidence having the slightest tendency to show that Cavaleri 
was insane when he committed suicide; nor was it contended or even suggested in 
the trial court that he was insane, and no such contention or suggestion is made in 
this court. 

As plaintiff wholly failed to prove accidental death, she failed to show a right 
of recovery on the accident policy. 

The judgment is reversed. 

Burke, Hilliard, and Young, JJ., dissent. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. YARBROUGH. No. 25428. 
Court of Appeals of Georgia, Division No. 2. June 9, 1936. 
186 Southeastern Reporter 434. 
1, INSURANCE. 


Travel policy covering insured’s death by accident to automobile “inside 
of” which insured is riding held to cover death of insured sitting on body of 
roadster between rumble seat and front seat, with one leg and foot inside of 
rumble seat and one foot propped against front of rear fender, resulting when 
automobile struck depression and insured was catapulted from automobile. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

Death of insured catapulted from automobile which struck depression, 
causing one of shock absorbers to break, held within coverage of travel policy 
covering injuries to insured by accident to automobile resulting in “external 
or visible injury” on automobile. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE. | 

Act of insured in sitting on body of roadster between rumble seat and 
front seat with one leg and foot inside of rumble seat and one foot propped 
against front of rear fender held not violative of ordinance prohibiting riding 
on running board or by hanging onto sides or rear of automobile or riding with 
lower limbs projecting, so as to make applicable travel policy provision providing 
against coverage for injury sustained by insured when violating municipal law. 

(For other cases, see Insurance, Dec. Dig. § 462.) 


Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Suit by Victoria Yarbrough against the Life & Casualty Insurance Company 
of Tennessee. Judgment for plaintiff, defendant’s motion for a new trial was 
overruled, and defendant brings error. 


Affirmed. 


Carl B. Copeland, of Atlanta, for plaintiff in error. 
Houston White and Edwin Pearce, both of Atlanta, for defendant in error. 
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WOODS v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 16308. 
Court of Appeal of Louisiana. Orleans. June 22, 1936. 
169 Southern Reporter 102. 
INSURANCE. 


Insured held not entitled to disability benefits under sick benefit policy, in view 
of medical testimony indicating that insured was a malingerer. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Henrietta Woods against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Harry Cabral, of New Orleans, for appellant. 

Wm. A. Green, of New Orleans, for appellee. 

McCates, Judge. 

This is a suit on what is commonly known as a sick benefit policy. The plain- 
tiff claims that she was confined to her bed for a period of 14 weeks as a result 
of being afflicted with acute rheumatism and she claims from the defendant, under 
provisions of the insurance policy issued to her, $5 per week for 13 weeks with 
double indemnity and attorney’s fees under the provisions of section 3 of Act 
No. 310 of 1910. 

The defendant answered denying that plaintiff was disabled during the period 
for which claim is made. However, it admits that it paid the plaintiff disability 
benefits for 1 week, that is, from May 20, 1935, to May 27, 1935, at which time 
further payments were discontinued upon the advice of its four medical experts 
who examined the plaintiff. 

There is an alternative plea which sets forth that recovery should be limited 
at all events to the sum of $1.75 per week, because of the fact that plaintiff had 
secured insurance in other companies to such an extent that under the express 
provisions of the policy herein sued on, it would reduce the recovery under this 
policy to that amount. 

The trial judge found for the plaintiff in the amount sued for with double 
indemnity and attorney’s fees in the sum of $25, and the defendant has appealed. 

We have recently had occasion to consider the same alleged disability of the 
plaintiff as a result of the sickness claimed, in the case of Henrietta Woods v. 
National Life & Accident Ins. Co., reported in 166 So. 501, 503, wherein we said: 

“The medical evidence regarding pleintiff’s illness leaves in our minds grave 
doubt as to the actual existence of disability, and we have little doubt that we 
would not have been able to persuade ourselves to make any allowance at all ‘but 
for the fact that there is in the record a letter written by the manager of defendant 
company admitting liability for twenty weeks and claiming to have already paid 
for fifteen of the said twenty weeks. In view of this letter, we cannot but agree 
with our brother below that there is liabilitv, and our duty is, therefore, limited 
to the task of determining just what amount is due.” 

From the foregoing, it is apparent that we were inclined to the view that the 
plaintiff was a malingerer and the only reason why recovery was allowed in her 
case against the National Life & Accident Insurance Companv was due to the 
fact that the defendant in that case wrote a letter admitting liability for 20 weeks’ 
disability. However, in the case at bar, there is no such admission by the defendant, 
but, on the contrarv, the defendant, after paying the plaintiff for 1 week’s disability, 
denied further liability upon the advice of its four physicians, three of whom testi- 
fied in this case to the effect that plaintiff is a malingerer. 

We believe the testimony of the defendant’s witnesses, and for this reason the 
trial court erred in granting judgment in plaintiff’s favor. 

For the reasons assigned, the judgment appealed from is annulled, avoided and 
reversed and it is now ordered that there be judgment in defendant’s favor dis- 
missing plaintiff’s suit at her cost. 

Reversed. 


CAVALLERO v. TRAVELERS INS. CO. OF HARTFORD, CONN. No. 30715. 
Supreme Court of Minnesota. May 29, 1936. 
267 Northwestern Reporter 370. 
1; INSURANCE. 


In action on accident policy for death of insured who, while passenger in bus, 
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allegedly received jolting injury, whether death was proximate result of alleged 
accidental injury, directly and independently of all other causes, held for jury 
(Mason’s Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 

Provision of accident policy excluding coverage as to injuries of which there 
is no visible contusion or wound on exterior of insured’s body, being exception to 
coverage Clause, should be given reasonable and practical, but liberal construction 
as to insured, general rule being for strict construction as against insurer (Mason’s 
Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 456.) 

4. INSURANCE. 

Evidence held insufficient to justify finding for accident insurer on issue of 
demand for and refusal to permit autopsy (Mason’s Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

5. INSURANCE. 

Insurer, sued for death benefits under accident policy, had burden of proof 
as to demand for and refusal to permit autopsy and as to absence of visible con- 
tusion or wound on exterior of insured’s body (Mason’s Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 646[6, 9].) 

Syllabus by the Court. 

1. In this action to recover, under an accident insurance policy, for the death 
of the insured, the issue of whether the death was the proximate result of the 
alleged accidental injuries, directly and independently of all other causes, was a 
question of fact for the jury. 

2. The provision of the policy, that it shall not cover “injuries of which there 
is no visible contusion or wound on the exterior of the body of the insured,” 
being an exception to the coverage clause, should be given a reasonable and 
nractical, but liberal construction as to the insured. The general rule is for 
strict construction as against the insurer. 

3. The evidence is insufficient to justify the jury in finding in defendant’s 
favor on the issue of demand for and refusal to permit an autopsy. 

4. The burden of proof on the second and third issues submitted, referred to 
in paragraphs 2 and 3 next above, rested upon the defendant. 

5. Where two or more material issues are submitted to the jury and a general 
verdict returned, and one issue so submitted is not sustained by any evidence, there 
must be a new trial unless it conclusively appears that the party in whose favor 
the verdict was obtained was entitled thereto as a matter of law on one or more 
other issues submitted. 

Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by Dominica Cavallero, special administratrix of the estate of Bruno 
Cavallero, deceased, against the Travelers Insurance Company of Hartford, Conn. 
Verdict for defendant, and from an order denying her motion for a new trial, 
plaintiff appeals. 

Reversed and new trial granted. 

Courtney & Courtney, of Duluth, for appellant. 

Baldwin, Holmes, Mayall & Reavill, of Duluth, for respondent. 


MUTUAL BEN. HEALTH & ACCIDENT ASS'’'N v. RYDER. 
Supreme Court of Appeals of Virginia. June 11, 1936. 
185 Southeastern Reporter 894. 
1, INSURANCE. 


In construction of insurance policies, insured is favored in case of doubt, but 
policies are to be construed as written. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. . ; 
Person who assaults another, or voluntarily enters into an affray and is hurt, 
has not suffered “accident” within health and accident policy, but, if assaulted, he 
may defend himself, and injury which he sustains in so doing is “accidental.” 
(For other cases, see Insurance, Dec. Dig. § 463.) 
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3. INSURANCE. : chi: ak 
Blood poisoning resulting from accidental wound or abrasion is within pro- 
tection of accident policy. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


4. INSURANCE. 

Under health and accident policy providing for payment of specific amount 
for loss of life resulting from accidental injury in lieu of all other indemnity 
beneficiary held entitled to recover specific amount specified, where death of insure 
resulted from infection in finger which had been lacerated when insured was 
assaulted by third person, notwithstanding subsequent provision of policy for pay- 
ment of monthly benefits for accidental injury resulting in infection. 


(For other cases, see Insurance, Dec. Dig. § 529.) 
5. INSURANCE. 


Insurer under health and accident policy is not liable for results of accident 
cooperating with some pre-existing disease or bodily infirmity, where results would 
not have been produced but for such pre-existing disease or bodily infirmity. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

6. INSURANCE. 

Insurers may limit or extend coverage at their election. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
7. INSURANCE. 

Provision of health and accident policy that accidental injury, fatal or other- 
wise, resulting in infection and other diseases, should be paid for as provided in 
preceding section providing for payment of illness indemnity, anything to con- 
trary notwithstanding, held to extend coverage under sections relating to illness 
indemnity by elimination of distinction between antecedent illness made acute by 
accident and subsequent diseases, which are but links in chain of causation, and 
not, to effect beneficiary’s right to payment of death loss specifically provided for 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

8 INSURANCE. ; 

In health and accident policy, insurer cannot in same policy for one accident 
promise to pay certain sum and then reduce such. sum by another method of cal- 
culation. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Error to Circuit Court of City of Portsmouth. 

Action by Nannie L. Ryder against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Argued before Holt, Hudgins, Gregory, Chinn, and Eggleston, JJ. 

James E. Heath and Smith R. Brittingham, Jr., both of Norfolk, for plain- 
tiff in error. 

A. A. Bangel and Martin Abraham, both of Portsmouth, for defendant in 
error. 
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FIRE 


DAMEN & JARVIS BLDG. CORPORATION v. MECHANICS’ INS. CO. 
No. 5593. 
Circuit Court of Appeals, Seventh Circuit. May 13, 1936. 
83 Federal Reporter (2d) 793. 
2, INSURANCE. 


Where fire policy provided for cancellation by insurer by giving five days 
notice and that unearned premium should be returned on surrender of policy, 
tender of unearned premium eld not a condition precedent to cancellation. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Evans, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division; John P. Barnes, Judge. 

Action by the Damen & Jarvis Building Corporation against the Mechanics’ 
Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Hirsch E. Soble and Albert Langeluttig, both of Chicago, Ill., for appellant. 

Frederick D. Silber, Donald N. Clausen, and Herbert W. Hirsch, all of 
Chicago, Ill., for appellee. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Sparks, Circuit Judge. 

This appeal is prosecuted fra a judgment in favor of the insurer under a 
fire insurance policy, entered by the court following appellant’s election to stand 
by its demurrer to appellee’s plea, which alleged cancellation of the policy in 
suit. The question raised is as to the sufficiency of appellee’s acts to bring 
about a cancellation of the policy. 

The declaration alleged the execution and delivery of the policy on October 
29, 1929, payment of the premium, destruction of property covered by the insur- 
ance on July 5, 1932, whereby appellant became entitled to $15,433, which sum 
appellee refused to pay upon due notice and demand. To the plea of the insurer 
alleging due notice on April 30, 1932, of cancellation of the policy, which can- 
cellation became effective five days thereafter, appellant demurred, and upon 
the overruling of the demurrer and appellant’s election to stand by it, judgment 
of nil capiat was entered. Appellant assigns as error the holding of the Dis- 
trict Court that tender of the unearned premium was unnecessary under the 
terms of the policy to effect cancellation. 

The policy contained the following provision for cancellation. 

“This policy shall be canceled at any time at the request of the insured; or 
by the company by giving five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the customary short rate; 
except that when this policy is canceled by this company by giving notice it 
shall retain only the pro rata premium.” 

This provision is in the language of the standard fire insurance policy 
adopted in accordance with the New York statute in effect from 1886 to 1918. 
Appellant states that that form is the form of policy adopted by companies in 
Illinois, although there is no statute on the subject in this state. The meaning 
of the language seems clear to effectuate the purpose of the contracting parties 
to provide for cancellation upon notice. The New York courts, however, in 
construing their own statute, decided that in the event of cancellation by the 
insurer, notice must be accompanied by tender of the unearned premiums in 
order to make the cancellation effective. This was the decision in Nitsch v. 
American Central Ins. Co., 152 N. Y. 635, 46 N. E. 1149, and Tisdell v. New 
Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765. The courts 
of a number of states have followed this construction. See 6 Couch on Insur- 
ance, section 1443 and cases there cited. There have been a number of cases 
before the Illinois Appellate courts involving policies containing language iden- 
tical with that used in the policy now in suit. These cases hold that tender of 
unearned premium is necessary along with notice in order to effect cancellation 
vf the policy. 





698 The Insurance Law Journal, Vol. 87 [Nov., 1936 


Appellant’s argument divides itself into three propositions: (1) The 
weight of authority, including cases decided by the New York courts inter- 
preting their own statute, and by the Illinois courts involving policies containing 
the same language, holds that tender of unearned premium is a condition pre- 
cedent to the cancellation; (2) the diversity of opinions on the construction of 
the language demonstrates the ambiguity of that language, which ambiguity 
must be resolved in favor of the insured; (3) the federal court should follow the 
interpretation of the contract adopted by Illinois courts. 

The Court of Appeals for the Second Circuit was confronted with a very 
similar problem in Schwarzschild & Sulzberger Co. v. Phcenix Ins. Co., 124 F. 52, 
54. It is true that that case was decided several years ago, in 1903, before many 
of the cases here cited by appellant were decided. However, the New York 
cases relied upon by most of the others had been decided, and the question was 
presented as to whether the Second Circuit court was bound, in a case involving 
a Kansas contract, to follow the New York holding as to the interpretation of 
language adopted in accordance with the New York statute. The court decided 
that it was not so bound saying: “It is difficult to conceive how language more 
definite could have been employed to show that the right to claim such unearned 
premium could only accrue after cancellation by the insurer and surrender by 
the insured. * * * Upon the facts found herein we must hold that notice of 
cancellation was duly given by defendant, and acquiesced in by plaintiff, and 
that no further action on the part of defendant was necessary until after the 
surrender of the policy.” The court in this case called attention to the fact 
that both the New York decisions were rendered without any opinion to indi- 
cate the reasons for which the court held as it did. In the Tisdell Case, how- 
ever, an opinion was filed by the Chief Justice in which he very vigorously 
dissented from the decision of the majority, for reasons which seem to us to be 
irrefutable. 

[1] We are thoroughly in accord with the reasoning of the dissenting opinion 
in the Tisdell Case, and with the decision of the Court of Appeals in the 
Schwarzschild Case. However, the question arises, whether we are at liberty 
to follow the latter, or are bound to adopt the interpretation of the Illinois 
courts. It appears that there has never been an adjudication of this question 
by the Illinois Supreme Court. In fact, in a comparatively recent decision, that 
court indicated that it did not consider itself previously committed to any 
particular rule with regard to the question of cancellation. This, we think, can 
fairly be inferred from the language of Annes v. Carolan, Graham, Hoffman, 
Inc., 336 Ill. 542, 168 N. E. 637, 640.* 

It is true that in that case, which involved a policy containing no provision 
whatever as to the return of unearned premium in connection with cancellation, 
the court held that the insurer canceling should be required to return unearned 
premium as a condition precedent to cancellation. That is not to say, however, 
that if a case involving the language of the policy here before us were presented 
to that same court it would necessarily feel itself bound by its decision in the 
Annes Case to hold that tender of the unearned premium was a condition pre- 
cedent to cancellation. As to the Illinois Apellate Court cases, while the courts 
do use language indicating their acceptance of the rule requiring tender, the 
decision in only one of those cases rested solely on that ground. See National 
Hotel Co. v. Merchants’ Fire Assurance Corporation, 183 Ill. App. 71. In th 
others, the decision was also based on the ground that there had not been 
sufficient notice to effect a cancellation, or that notice had not been given to 
the proper party. See Hartford Fire Ins. Co. v. McKenzie, 70 Ill. App. 615; 
Peterson v. Hartford Fire Ins. Co., 87 Ill. App. 567; Hartford Fire Ins. Co. v. 
Tewes, 132 Ill. App. 321; Kinney v. Rochester German Ins. Co., 141 Ill. App. 
543. Under these circumstances we do not consider ourselves bound by these 


*“Our attention has not been called t6 any case where this court has held that a return of 
the unearned premium is a condition precedent to a cancellation of the policy, where there is 
no provision in the policy for such return, but this has been the holding of the Appellate Court 
in several cases. Where a policy is canceled by an insurance company we see no good reason 
why the company should not be required to pay to the insured the unearned premium as a 
condition precedent to the cancellation. The cancellation is for the benefit of the company. By 
the cancellation the company voids its contract. When it has received the premium for the 


full period, and desires to cancel the policy, it should be required to th i 
which is unearned prior to such cancellation. * * *” ” a 
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decisions, and feel free to exercise an independent judgment in our decision of 
this case. 

([2] We cannot agree with appellant as to the ambiguity of the language 
used in the policy. To us that language is clear beyond all doubt. Such 
ambiguity as might be inferred from decisions of other courts, we think is 
forced into it because of the possible hardship on the insured in not requiring 
the insurer to return unearned premiums, at least simultaneously with cancel- 
lation. We think such possible hardship does not justify the court’s remaking 
the contract for the parties. It is within the province of the legislature to 
enact provisions protecting or safeguarding the rights of persons applying 
for policies, by requiring certain standard provisions for those policies, but it is 
not within the province of the courts to read into policies containing express 
provisions to the contrary, requirements such as are here sought to be enforced. 

Apnellant argues that the language used in the cancellation clause requires th 
construction here urged. It contends that the first clause of the second sentence, 
“If this policy shall be canceled as hereinbefore provided * * * the unearned por- 
tion shall be returned on surrender of the policy * * * this company retaining the 
customary short rate; * * * ” refers only to cancellation by the insured, as indi- 
cated by the fact of the provision for retaining the short rate. Hence, it argues, 
when the last clause provides that “when this policy is canceled by the company 
by giving notice it shall retain only the pro rata premium” the word “retains” 
is to be construed as requiring return of unearned premium along with notice, 
and in the absence of such return, the notice is ineffectual to accomplish cancella- 
tion. This construction seems to us to be considerably weakened by the fact that 
the same word “retain” is used in the first clause providing for cancellation by 
the insured where there is no question as to the right of the insurer to the sur- 
render of the policy before the return of the premium. Here it could not well 
be contended under the language of the contract that the insured could not cancel 
his policy until he had returned it. Likewise, we think it would not be fair to 
say that the insurer could not cancel until it returned the premium. We, there- 
fore, think that the policy means exactly what it says, namely, that if it is canceled, 
premiums shall be returned upon its surrender. There is no ambiguity in this 
language, and we do not feel bound to follow the line of cases which attempt to 
read ambiguity into it, preferring to follow those which hold that the obligation 
of the insurer to return the unearned premium does not arise until the surrender 
of the policy, and that such refund is not a condition precedent to cancellation 
of the policy.’ 

Judgment affirmed. 


SPRINGFIELD FIRE & MARINE INS. CO. v. SHEA. 
Supreme Court of Florida, Division B. June 1, 1936. 
168 Southern Reporter 651. 
1. INSURANCE. 

Purpose of fire policy provision invalidating policy on commencement of fore- 
closure proceedings is to protect insurer against loss resulting from yielding of 
insured to temptation to commit arson. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE. 

Institution of suit against fire insured on theory that insured held insured 
property in trust for complainant, resulting in adjudication that insured held title 
as security for payment of sums advanced on behalf of complainant, held not to 
invalidate policy providing that it should be void on commencement of foreclosure 
proceedings. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Certiorari to Circuit Court, Dade County; H. F. Atkinson, Paul D. Barns, and 
Worth W. Trammell, Judges. 


2 Schwarzschild & Sulzberger Co. v. Fpeosin Ins. Co., supra; Davidson v. German Ins. 
Co., 74 N. J. Law, 487, 65 A. 996, 13 L. R. (N. S.) 884, 12 Ann. Cas. 106; Mangrum & 
Otter, Inc v. Law Union & Rock Ins. Co.. 172 "Gah 497, 157 Pp, 239, L. R. A. 1916F, 440, Ann. 
Cas, 1917B, 907; Webb v. Granite State Fire Ins. Co., 164 Mich. 139, 129 N. W. 19; ‘Austin 
Fire Ins. Co. v. Polemanakos (Tex. Com. App.) 207 S. W. 922. 
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Certiorari by the Springfield Fire & Marine Insurance Company against Mrs 
J. J. Shea, a widow, to review a judgment of the circuit court affirming a judgment 
of the civil court of record. 

Writ of certiorari quashed. 

Batchelor & Rinehart, of Miami, for petitioner. 

Lilburn R. Railey, of Miami, for respondent. 


MARTIN et al. v. FARMERS ALLIANCE INS. CO. et al. No. 32957. 
Supreme Court of Kansas. July 3, 1936. 
59 Pacific Reporter (2d) 25. 
INSURANCE. 

Mutual fire policy became void when foreclosure action was commenced, as 
provided by by-law attached to policy, without action by company to bring about 
cancellation (Rev. St. 1923, 40—421 et seq.). 

(For other cases, see Insurance, Dec. Dig. §§ 310[1], 328[14].) 

Syllabus by the Court. 

Where a fire insurance policy issued by a mutual company had attached to it 
a by-law of the company to the effect that, in case a foreclosure action should be 
commenced, the policy would become void, and a foreclosure action was com- 
menced, the policy became void then, and no action was required on the part of 
the company to bring about the cancellation of the policy. 

Dawson and Harvey, JJ., dissenting. 

Appeal from District Court, Labette County; Larue E. Goodrich, Judge. 

Action by F. O. Martin and another against the Farmers Alliance Insurance 
Company and another. From a judgment for plaintiffs, named defendant appeals. 

Reversed, with directions. 

Otis S. Allen, George S. Allen, and Raymond Briman, all of Topeka, for 
appellant. 

W. D. Atkinson, of Parsons, for appellees. 


LONDON & PROVINCIAL MARINE & FIRE INS. CO. OF LONDON, 
ENGLAND v. MULLINS et ux. 
Court of Appeals of Kentucky. June 12, 1936. 
95 Southwestern Reporter (2d) 588. 
1. INSURANCE. 

Insurer had burden to establish that estimated value of property insured had 
been diminished by physical depreciation between date of policy and date of fire 
loss (Ky. St. § 762a-22). 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

- Appeal from Circuit Court, Kenton County, Criminal, Common Law, and Equity 
ivision. 

Action by D. D. Mullins and wife against the London & Provincial Marine 
& Fire Insurance Company of London, England. From a judgment for plaintiffs, 
defendant appeals. 

Reversed. 

Horace W. Root, of Newport, for appellant. 

Emile Rivard, of Covington, for appellees. 

Stites, Justice. 

This is the second appeal of this case. See London & Provincial M. & F. Ins. 
Co. v. Mullins, 253 Ky. 411, 69 S.W.(2d) 735. Appellant issued a policy of fire 
insurance to D. D. Mullins and wife on July 26, 1927, covering a building they 
owned in Kenton county, Ky., for a period of five years, in the amount of $4,000. 
Another policy in another company was issued on the same property in the sum of 
$1,000, making the total insurance carried on the property $5,000. In August, 1931, 
the property insured was totally destroyed by fire. An agreement was entered 
into between the insured and the two insurance companies, fixing the amount of 
value of the total loss at $4,000, four-fifths of which was paid by the appellant 
and one-fifth by the other company. It was claimed by the insurance companies 
that there was a 20 per cent. depreciation in the physical value of the property 
insured during the four years between the date on which the policies were. issued 
and the date of the loss. Following the settlement above referred to, this action 
was filed by the insured, seeking to recover the difference between the $3,200 paid 
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by appellant and the $4,000 face of the policy, under the provisions of section 
762a-22 of the Kentucky Statutes, known as the “Valued Policy Act.” Appellant 
filed its answer, in which it pleaded that its settlement with the insured came within 
the proviso of the statute permitting the estimated value of the property insured 
to be diminished to the extent of any depreciation occurring in the value of the 
property between the date of the policy and the loss. A demurrer to this answer 
was sustained, and on the former appeal to this court it was held that the answer 
stated a good defense, and the case was reversed, with directions to overrule the 
demurrer. 

On the return of the case to the circuit court, appellees filed a reply, to which 
a demurrer was sustained. The same treatment was accorded a second reply. A 
third reply was filed, denying certain allegations of the answer and pleading affirma- 
tively that the settlement between the insured and the company was procured by 
fraud. A motion made to require appellees to paragraph this reply was sustained, 
and appellees thereupon filed a fourth reply in two paragraphs. In the first para- 
graph appellees denied that there was any depreciation in the value of the premises 
occurring between the issuing of the policies and the time of the fire or that the 
parties had adjusted their differences as to the amount of depreciation or that 
appellees had agreed to accept anything less than $4,000, the face of the policy. 
Appellees likewise denied that they had signed any agreement in further settle- 
ment of the claim for less than $4,000. By the second paragraph of their reply, 
appellees affirmatively pleaded fraud and duress in procuring the alleged settle- 
ment. A motion was made to require appellees to elect which paragraph of their 
reply they would stand on, and this motion was sustained. Thereupon they elected 
to stand on the second paragraph of their reply, with the result that the denials 
contained in the first paragraph were excluded, and the case went to trial with the 
affirmative allegations of the answer undenied. 

{1, 2] While the insurance company undoubtedly had the burden of establishing 
that the estimated value of the property insured had been diminished by physical 
depreciation between the date of the policy and the date of the loss, this burden 
was fully met when the parties went to trial with the affirmative allegation that 
a depreciation of at least $998 had occurred undenied. If this allegation was true, 
and it was not in issue in the case, the fact that the insurer and insured had 
entered into an agreement fixing the value of the depreciation at only $800 was 
entirely immaterial, even though the settlement was procured by misrepresentation. 
Unless we are to disregard the pleadings entirely, there was no material issue upon 
which the parties could go to trial. Certainly, before the settlement could be 
set aside for fraud, it would have to be shown that the appellees had suffered 
some pecuniary loss. Here the appellees received more under the settlement than 
their admission in the pleadings shows that they were entitled to receive. Aside 
from all questions of fraud, there was no consideration for the settlement if in 
fact there was no depreciation in the property between the date of the policy and 
the date of the loss. When the fact of the amount of the depreciation was taken 
as admitted, there was nothing left to try. It is stated in the brief of appellees 
that the trial court set aside the order requiring them to elect, but there is nothing 
in the record to substantiate this statement. Under the circumstances, therefore, 
with the affirmative allegations of the answer admitted, we have no choice but to 
reverse the judgment. 

Other questions are argued in the briefs, but we do not deem it necessary to 
consider them at this time. 

Judgment reversed. 


ALBA v. FIREMAN’S FUND INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. July 2, 1936. 
3 Northeastern Reporter (2d) 36. 
1. INSURANCE. 


Where an adjuster is sent by an insurer’s general agent to investigate and 
adjust a fire loss, it is within the apparent scope of agent’s authority to waive 
proofs of loss and to agree upon the amount of loss. 

(For other cases, see Insurance, Dec. Dig. §§ 556[2], 565.) 

2, INSURANCE. 
In action on fire policy, whether insurer’s general agent authorized adjuster to 
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investigate, adjust, and handle loss, and whether adjuster agreed with insured as 
to amount of loss, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE. 

In action on fire policy, whether insurer waived provision of policy requiring 
arbitration as to loss as condition precedent to any right of action to recover for 
such loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Exceptions from Superior Court, Suffolk County; Dillon, Judge. 

Action of contract by Marie Alba against the Fireman’s Fund Insurance Com- 
pany, which was tried in the superior court before a single justice. Verdict was 
for the plaintiff in the sum of $7,114.50, and the defendant saved exceptions. 

Exceptions overruled. 

C. C. Steadman, of Boston, for plaintiff. 

H. R. Bygrave, of Boston, for defendant. 

Crossy, Justice. 

This is an action of contract upon a policy of fire insurance, issued by the 
defendant to the plaintiff on a dwelling house in Revere, in this Commonwealth. 
There was a verdict for the plaintiff in the sum of $7,114.50. The case is before 
this court solely upon the defendant’s exception to the denial of its motion for a 
directed verdict. 

The policy is in the Massachusetts standard form and contains the following 
provisions: “In case of any loss or damage, the company, within sixty days after 
the insured shall have submitted a statement * * * shall either pay the amount 
for which it shall be liable, which amount, if not agreed upon, shall be ascertained 
by award of referees as hereinafter provided, or replace the property with other 
of the same kind and goodness * * * . In case of loss under this policy and a 
failure of the parties to agree as to the amount of loss, it.is mutually agreed that 
the amount of such loss shall be referred to three disinterested men * * * ; the 
award in writing by a majority of the referees shall be conclusive and final upon 
the parties as to the amount of loss or damage, and such reference, unless waived 
by the parties, shall be a condition precedent to any right of action in law or 
equity to recover for such loss * * * .” 

The plaintiff testified that on December 24, 1928, her house in Revere, which 
was insured with the defendant company in the amount of $15,000, was damaged 
by fire; that she employed one Di Donato to represent her in the adjustment of 
the fire loss with the defendant; that he proceeded to perform the duties of an 
adjuster and thereafter brought her a paner entitled “Proof of Loss” (Exhibit 2) 
which recited the loss and claim at $5,100; that she signed by a cross; and that 
she had been paid nothing for the damages resulting from the fire. 

Alexander J. MacDuff testified that he was a fire loss appraiser and fire loss 
adjuster with an office in Boston; that he was instructed in December, 1928, by 
Patterson, Wylde and Windeler “to go look at the loss at 36 Cummings Avenue. 
Revere,” and was advised that this was a loss covered hv insurance in the defend- 
ant company; that he got his orders from Miss Nellie Whitney who was emploved 
by Patterson, Wylde and Windeler; that he met one Creber at the building when 
he went to look at the loss; and that he made a verbal report to Patterson, Wvlde 
& Windeler, and wrote a letter (Exhibit 3) to Creber, dated January 21, 1929, 
which disagreed with a schedule of loss and denied that the defendant was liable 
to the assured for $5,100 as recited in the proof of loss. 

Nellie A. Whitney testified that she was employed in the office of Patterson, 
Wylde and Windeler; thot she recalled a loss on a policy in the Fireman’s Fund 
Insurance Company which occurred in Revere on December 24, 1928; that she 
took some steps to have the loss adjusted; and that whatever efforts she made 
in having an adjuster for the loss were toward having MacDuff do the work. 

George B. Proctor testified that he was one of the partners in Patterson, 
Wylde and Windeler; that thev represented the defendant as general agents in 
December, 1928. and January. 1929; that MacDuff was engaged in December, 1928, 
or January, 1929. to investigate, adjust and handle the loss; that he had no 
knowledge that MacDuff filed a written report and had never seen one; that he 
recognizes the word “disclaimed” on Exhibit 2 as in his handwriting, that he used 
the word to note the fact that no part of the loss was to be paid; that he dis- 
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cussed the loss with MacDuff after it was reported, and after he investigated it; 
and that he knew MacDuff wrote a letter to Creber under date of January 21, 1929. 

Severio Di Donato testified that he was an adjuster of fire losses, that the 
plaintiff agreed to employ him as her representative to adjust the fire loss; that 
thereafter he gave the loss to Creber who was also a fire loss adjuster; that he 
went to the scene of the fire and talked with MacDuff; that he received the 
document proof of loss through the mail, together with an addressed envelope 
directed to MacDuff; that it was filled out with the exception of the execution; 
that the plaintiff executed the proof of loss by her cross in the presence of the 
witness at Medford, on January 17; that apart from this execution and the wit- 
nessing of it everything that was on the document at the time of the trial was 
on it then; that after it was executed, the witness mailed it to MacDuff on January 
17, 1929; that before the witness got the proof of loss which MacDuff mailed to 
him, MacDuff said that the best he could do was $5,100; the witness said that 
the loss was about $7,500 to $8,000, and he did not see why it should be settled 
for any less; that MacDuff said that in view of the fact that there was an investi- 
gation pending and “to save ourselves arbitration expenses I think that the offer 
is fair and that your client should take it,” “If you can get your client to accept 
that why you will get your check in a week or two weeks and so I went—’; 
that MacDuff further said: “If they sign the proof of loss and accept this amount 
of money you will be saving a great deal, sums of money on arbitration expenses 
and the case will be cleaned up;” that the witness “agreed for $5,100 provided that 
* * * [his] client would sign the proof of loss, this proof here”; that a few days 
later the witness received through the mail the proof of loss; two or three days 
after he sent it back he saw MacDuff who said that he had received it; and 
that about a week or ten davs later he saw MacDuff and asked him when the 
drafts were coming and MacDuff said “that the matter is under investigation and 
it was stopped by the Fire Marshal’s Office,” and “that in view of the fact that 
indictments were pending that there would be no payment of loss.” 

L. Carl Creber testified that his business was that of a builder, fire loss adjuster 
and appraiser; that he was employed by Di Donato to aid him in the adjustment 
of this loss, and had submitted a schedule (Exhibit 4), which was accurate and 
truthful, to the defendant as a basis upon which it should make a settlement with 
the plaintiff; that $7,548.60 was the amount; and that he met MacDuff “at the 
loss,” but he did not talk to the witness in reference to a settlement. The defend- 
ant admitted in court that it seasonably learned of the loss. 

[1, 2] At the conclusion of the evidence the defendant moved for a directed 
verdict in its 1s;\or cn the ground that there was no eviderce in tae case that 
MacDuff or anybody else on behalf ¢f the defendant ever agreed or had any 
authority to agree upon the amount of the loss or that they did so agree or "at 
they ever waived or agrecu :o waive the provisions of the policy requires: that 
the oss muct first be actcimimed by a reference to 275.t aticw.” Tt is plun on the 
above recited evidence that a verdict could not properly have been directed for 
the defendant on the ground specified. The evidence warrants a finding that the 
general agent of the defendant, Patterson, Wylde and Windeler, authorized and 
directed MacDuff to investigate, adjust and handle the loss. If an adjuster is 
sent by a general agent to investigate and adjust a loss it is within the apparent 
scope of his authority to waive proofs of loss, and to agree upon the amount of 
the loss. Wholley v. Western Assurance Co., 174 Mass. 263, 54 N. E. 548, 75 
Am. St. Rep. 314; Shapiro v. Security Ins. Co., 256 Mass. 358, 365, 152 N. E. 370. 
It was for the jury to decide whether an agreement as to the amount of loss was 
entered into between MacDuff and Di Donato under which a proof of loss was 
executed by the plaintiff and sent to the defendant. Bresky v. Rosenberg, 256 
Mass. 66, 75, 152 N. E. 347. If the plaintiff’s agent and MacDuff acreed to settle, 
the condition with reference to arbitration would not apply. Wholley v. Western 
Assurance Co., 174 Mass. 263, 265, 54 N. E. 548, 75 Am. St. Rep. 314; Green v. 
Star Fire Ins. Co., 190 Mass. 586, 598, 77 N. E. 649. As the jury could have 
found in view of the evidence that there was an agreement as to the loss, this 
action was properly brought without any resort to arbitration. 


[3] If, however, it be assumed that the jury could not properly have found 
on the evidence that an agreement as to loss was made, it could have been found 
that the defendant had waived the requirements of the arbitration clause in the 
policy. Statements made by MacDuff to Di Donato tended to show that the 
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defendant did not intend to pay the claim. So far as appears no suggestion was 
ever made by anyone representing the defendant that the matter should be sub- 
mitted to arbitration after the proof of loss was filed. Nearly two years elapsed 
before suit was brought and the defendant did nothing, but in effect denied 
liability. The refusal to pay the loss was not based on the amount claimed by 
the plaintiff. On the facts which could have been found from the evidence a 
finding was warranted that the defendant waived the condition in the policy in 
regard to arbitration. The case on this point is governed by Lamson Consolidated 
Store Service Co. v. Prudential Fire Ins. Co., 171 Mass. 433, 50 N. E. 943; Fall 
River v. Aétna Ins. Co., 219 Mass. 454, 458, 107 N. E. 367. 

As the defendant’s motion for a directed verdict in its favor could not properly 
have been granted, the entry must be 

Exceptions overruled. 


CITIZENS STATE BANK OF CLARE v. STATE MUT. RODDED FIRE 
INS. CO. OF MICHIGAN. No. 37. 
Supreme Court of Michigan. June 11, 1936. 
26 Northwestern Reporter 785. 
2. INSURANCE. 

Bare title of grantee to whom owners conveyed property with verbal under- 
standing that grantee would reconvey to owners at their request was sufficient to 
constitute “insurable interest.” 

(For other cases, Insurance, Dec. Dig. § 115[2].) 

3. INSURANCE. 
Trustee has insurable interest although he has no personal interest in property. 
(For other cases, Insurance, Dec. Dig. § 115[2].) 

4. INSURANCE. 

Standard or union mortgage clause making mortgagee the payee of fire policy, 
and stipulating that insurance should not be invalidated by mortgagor’s act or neg- 
lect, is independent contract between mortgagee and insurer, and is not subject te 
most of defenses which insurer may have against mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. 
Under standard or union mortgage clause making mortgagee the payee of fire 


policy, mortgagee has independent status which may authorize recovery on policy 


by him, even though mortgagor is precluded. 

(For other cases, see. Insurance,.Dec.,Dig. § 311{3].) 
6. INSURANCE: ; : 

Provision that fire policy payable’ to tortgagee’ should not be ‘invalidated by 
act or negligence of mortgagor or ownér of premises prevents insurer from 
raising defense that there were misrepresentations or breaches of warranty when 
policy was taken out. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

7. INSURANCE. 

Mortgagee held entitled to recover on fire policy payable to it under standard 
or union clause providing that mortgagee’s interest should not be invalidated by act 
or negligence of mortgagor or owner of premises, notwithstanding owner’s mis- 
representations in application as to amount of mortgage indebtedness and status of 
title. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

8. INSURANCE. 

Owner’s representation in application for fire policy that mortgage indebtedness 
was $1,000, whereas indebtedness in fact was $1,400, was material and would void 
policy as to mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 283[4].) 

9. INSURANCE. 
_ Denial of insurer’s right of subrogation against mortgagor, on ground that 
insurer waived such right by disclaiming liability solely on ground of lack of 
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insurable interest in holder of record title, held error where there was no testimony 
that insurer denied liability solely on such ground. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from Circuit Court, Clare County; Ray Hart, Judge. 

Action by the Citizens State Bank of Clare, Michigan, against the State 
Mutual Rodded Fire Insurance Company of Michigan. From a judgment for the 
plaintiff, the defendant appeals. 

Reversed, and new trial granted. 

Argued before the Entire Bech. 

Leibrand & Leibrand, of Bay City, for appellant. 

Thomas Carl Holbrook, of Clare (O’Keefe & O’Keefe, of Saginaw, of coun- 
sel), for appellee. 


ROSSBACH v. CONTINENTAL INS. CO. OF CITY OF NEW YORK. No. 3. 
Supreme Court of Michigan. June 11, 1936. 
267 Northwestern Reporter 802. 
i. INSURANCE. 


Where insurer, pursuant to $3,000 fire policy on dwelling house authorizing 
cancellation on five days’ notice to insured, canceled $1,000 thereof because of 
lowered building costs and returned unearned premium to insured, insured’s 
yendor, who was also protected by policy, and who took assignment of insured’s 
interest, Aeld entitled to recover no more than $2,000 (Comp. Laws 1929, § 
12572). 

(For other cases, see Insurance, Dec. Dig. § 236.) 

2. INSURANCE. 


Oral agreement between insured’s vendor and insurer’s agent to protect 
insured vendee’s interest in property held no longer to exist, having been merged 
in fire policy, which therefore constituted basis of any recovery by vendor, who 
stood in insured’s shoes because of assignment of insured’s interest. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 

3. INSURANCE. : 7 5 

Insured’s assignee recovering $2,000 on fire policy held entitled to interest, 
where insurer, though admitting in answer willingness to pay $1,900, failed to 
make unqualified tender (Comp. Laws 1929, §§ 14267-14271). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Apeal from Circuit Court, Washtenaw County; George W. Sample, Judge. 

Action by Charles Rossbach against the Continental Insurance Company of 
the City of New York. Judgment for plaintiff, and defendant appeals. 

Judgment set aside, and cause remanded. 

Argued before the Entire Bench. 

Smith, Searl & Strawhecker, of Grand Rapids, for appellant. 

John P. Kirk, of Ypsilanti, for appellee. 


TREPANIER v. MERCANTILE INS. CO. 
SAME v. ROCHESTER AMERICAN INS. CO. 
Supreme Court of New Hampshire. Belknap. May 5, 1936. 
185 Atlantic Reporter 656. 
1. INSURANCE. 


In construing language of policy, test is not what insurer intended words to 
mean, but what reasonable person in position of insured would have understood. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2, INSURANCE. 

Under fire policies providing vacancy of more than 30 days without insurer’s 
consent rendered policies inoperative, vacancy for less than 30 days held to have 
no effect on policies, whether or not risk was thereby increased. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

Transferred from Superior Court, Belknap County; Burque, Judge. 

On rehearing. 

Former result affirmed. 
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For prior opinion, see 184 A. 866. 

On rehearing. After the foregoing opinion was filed the defendant moved for 
a rehearing on the issue of the application of the provisions of the policies relating 
to increase of risk to unoccupancy. 

Thorp & Branch, of Manchester, for the motion. 

Tilton & Tilton, of Laconia, opposed. 

ALLEN, Chief Justice. 

{1] The defendants rely mainly on the case of Stone v. Granite State Fire 
Insurance Co., 69 N. H. 438, 45 A. 235, in support of their motion. In that case 
the policy became inoperative if without the insurer’s assent the risk was increased 
or the property was vacant by removal of the owner or occupant for over thirty 
days. As the policy was construed, there was an unoccupancy for over that length 
of time which did not amount to a vacancy. It was held that the unoccupancy 
might be found to be an increase of the risk and thus suspend the insurance. The 
case has no bearing upon an unoccupancy not exceeding thirty days. It is without 
authority upon the situation here presented, and the opinion does not assume 
to pass upon such a situation. The rule that “The test is not what the insurer 
intended its words to mean, but what a reasonable person in the position of 
the insured would have understood them to mean” (Watson v. Firemen’s Insur- 
ance Co., 83 N. H. 200, 202, 140 A. 169, 170), is to be the guide of construction 
here, without prior decision of the meaning. 

[2] The policies here considered require assent for an unoccupancy exceeding 
thirty days. If the implication that one for a less time does not affect the insur- 
ance is not compelled, it is deemed the most reasonable one. Most persons insured, 
reading their policies with average standards of intelligence, would be entitled to 
believe, and would believe, that an unoccupancy for less than the time stated to 
require assent was within the terms of the insurance. The clear, if not inescapable, 
inference from the statement of the time beyond which assent must be obtained 
is of. permission to that time. Unassented to unoccupancy exceeding thirty days 
makes the policies inoperative, regardless of any increase of risk. The corollary 
that a shorter unoccupancy is of no effect upon the insurance whether or not 
the risk is thereby increased is one naturally and properly to be understood to 
follow. The evident purpose of the clause relating to unoccupancy was to establish 
a fixed test of increase of risk in respect thereto and to relieve both insurer and 
insured from contention about it. 

Former result affirmed. 

Branch, J., did not sit. 

The others concurred. 


SNOWISS v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
Supreme Court of Pennsylvania. May 25, 1936. 
185 Atlantic Reporter 260. 
1. INSURANCE. 


In suit on fire policy wherein insurer contended that furs allegedly destroyed 
did not belong to insured, evidence of transactions between insured and alleged 
seller held properly excluded as collateral to main issue as to whether furs were 
actually in warehouse at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

2. INSURANCE. 


In suit on fire policy, charge that, if jury believed testimony of insured, 
jury would not be justified in finding any value less than amount of insurance, 
held not error, especially where insurer did not contest valuations asserted by 
insured, by reason of alleged false swearing, was not entitled to recover anything. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. INSURANCE. 


In suit on fire policy for value of furs which did not become part of insured’s 
stock until after policy had been issued, refusal to charge that condition in 
policy respecting interest of insured being that of sole and unconditional owner- 
ship related to ownership of property at time of issuance of policy and not when 
fire occurred held not error, where insured testified that furs had passed into 
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his ownership and possession prior to time of fire, under purchase by cash, 
check, and note. 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 

4. INSURANCE. 

Fire policy on stock of goods which in nature of business will be continu- 
ously changed is insurance of stock and not of specific items on hand at time 
of issuance of policy, and therefore will cover newly acquired goods as well as 
original property. 

(For other cases, see Insurance, Dec. Dig. § 163[5].) 

Barnes, J., dissenting. 

Appeal No. 111, January term, 1936, from judgment of Court of Common 
Pleas, Lycoming County, December term, 1931, No. 142; George B. M. Metzger, 
President Judge. 

Assumpsit by Jacob Snowiss against the Firemen’s Insurance Company of 
Newark, N. J., for proceeds of fire policy. From a judgment for plaintiff for 
$3,833.78, defendant appeals. 

rmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Horace Michener Schell, of Philadelphia, and John G. Candor, of Williams- 
port, for appellant. 

Lewis G. ~— Max L. Mitchell, and Clarence L. Peaslee, all of Williams- 
port, and Albert L. Moise, of Philadelphia, for appellee. 


UNION ASSUR. SOC., Limited, v. EQUITABLE TRUST CO. et al. 
No. 1991—6662. 
Commission of Appeals of Texas, Section A. June 10, 1936. 
94 Southwestern Reporter (2d) 1151 
1. INSURANCE. 


Clause of fire insurance policy in substantially language of statute, providing 
that mortgagee’s interest shall not be invalidated by any act of property owner, 
constituted independent contract, covering insurable interest of assignee of mort- 
gage note of insured’s vendee and trustees for such assignee, and could not be 
affected by subsequent act of later purchaser of property in taking out another 
policy with different company (Rev. St. 1925, art. 4931). 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE. 

Insurance company’s lien by subrogation to rights of corporate assignee of 
mortgage note and trustees therefor for amount paid by it on judgment against it 
and company issuing second policy for amount of loss by fire held subject to lien 
of such assignee and trustees as to unpaid portion of mortgage indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by the Equitable Trust Company and another, trustees, the Calvert 
Mortgage Company, and another, against the Union, Assurance Society, Limited, 
the Retailers’ Fire Insurance Company, and others. A judgment for the trustees 
and mortgage company against named defendants was affirmed by the Court of 
Civil Appeals [63 S.W.(2d) 869], and defendant Assurance Society brings error. 

Affirmed. 

Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
plaintiff in error. 

Smith & Smith, of Fort Worth, and Ben Chilton, of Dallas, for defendants in 
error. 

GERMAN, Commissioner. 

On May 29, 1928, plaintiff in error, Union Assurance Society, Limited, herein 
called the Union Company, issued its policy of insurance in the sum of $3,000 on a 
building owned by one Casstevens. The policy was what is known as the Texas 
standard form and contained the usual provision that it would be void should the 
assured thereafter procure any contract of insurance upon the same property unless 
otherwise provided by agreement of the insurance company. In July, 1928, Cas- 
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stevens sold the property to J. J. Prentice, and the policy was transferred to him. 
Prentice, a few days later, executed two mortgages upon the property, one to 
secure Murray Investment Company in the payment of one note for $2,750 and the 
other to secure said company in the payment of one note for $166.80. The Union 
Company thereupon executed and delivered a mortgage clause or rider, which, 
among other things, provided that any loss which was sustained should be payable 
to the Murray Investment Company, mortgagee, as its rights might be. Later, 
Murray Investment Company contracted to assign the note for $2,750 to the 
Calvert Mortgage Company, and at request of that company a written assignment 
was made to Equitable Trust Company and Hugh L. Pope, trustees, who held 
same in trust for Calvert Mortgage Company, the bonds of which were guaranteed 
by Maryland Casualty Company. All of this was made known to the Union Com- 
pany and it issued another rider which was attached to and became a part of the 
policy. This rider provided that any loss sustained should be payable to Equitable 
Trust Company and Hugh L. Pope, trustees, and to Maryland Casualty Company, 
the Calvert Company, and Murray Investment Company, as their respective inter- 
ests might be. This rider also further provided that the Union Company should 
not be liable to the mortgagee or trustee for a greater proportion of any loss 
than the amount insured under the policy bore to the whole amount of insurance 
upon the property payable to, held by, or consented to by said mortgagee or 
trustee. 

On August 27, 1928, Prentice sold the property to Tiarris Smith, who assumed 
the indebtedness held by Equitable Trust Company and Hugh L. Pope, trustees. 
Thereupon, Smith obtained a policy of insurance from the Retailers’ Fire Insur- 
ance Company in the sum of $3,000 upon the building covered by the policy issued 
by the Union Company. A rider was attached to this policy providing that any 
loss sustained should be payable to the Equitable Trust Company and Hugh L. 
Pope, trustees, the Calvert Mortgage Company and the Maryland Casualty Com- 
pany, as their interests might be, and to Murray Investment Company, as second 
mortgagee. This last-mentioned policy contained the usual provision that it would 
be void in the event of other insurance without the company’s consent, and the 
provision with reference to apportionment of loss in proportion to the full amount 
of insurance upon the property. 

It was found by the trial court and the Court of Civil Appeals that the action 
of Prentice in selling the property to Smith, and the action of Smith in obtaining 
the second insurance policy, with its rider in favor of Equitable Trust Company 
and Hugh L. Pope, trustees, and Calvert Mortgage Company, as their interests 
might be, was without the knowledge and consent of these parties. 


On December 6, 1928, the house was partly destroyed by fire, the loss amouni- 
ing to $1,650. This suit was instituted by Equitable Trust Company and Hugh L. 
Pope, trustees, the Calvert Mortgage Company and the Maryland Casualty Com- 
pany, herein called plaintiffs, against the Union Assurance Society, Limited, the 
Retailers’ Fire Insurance Company, J. J. Prentice, and Harris Smith. Plaintiffs 
sought a recovery against the Union Company for the full amount of the loss, but, 
in the alternative, prayed that the loss be apportioned between the two companies, 
or, in the further alternative, that the total loss be assessed against the Retailers 
Fire Insurance Company. Judgment of the trial court was in favor of the Equit- 
able Trust Company and Hugh L. Pope, trustees, and Calvert Mortgage Company 
for the amount of the loss, with interest, amounting at the date of the judgment 
to $1,900.20. One-half of this amount was assessed against the Union Company and 
one-half against Retailers’ Fire Insurance Company. It was ordered that the 
amounts collected should be credited upon the note for $2,750 held by plaintiffs, and 
that the Union Company should be subrogated to the lien held by plaintiffs to the 
extent of any amount paid by it and credited upon the note. It is further provided, 
however, that its rights, after subrogation, should be inferior to the lien of plaintiffs 
for the balance of the indebtedness. Judgment of the trial court was affirmed by 
the Court of Civil Appeals, and a fuller statement of facts will be found in the 
opinion of that court. 63 S.W.(2d) 869. 

Plaintiff in error has summarized its position in the following language con- 
tained in the petition for writ of error: “The Union Assurance Society predicated 
its appeal on the question of liability, primarily upon the issue that Harris Smith, 
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the owner of the property, had the right to control the insurance on the property. 
That Harris Smith had declined to accept the Union policy and had taken the 
Retailers’ policy, which Retailers’ policy afforded full protection to the mortgagees 
the appellees herein, with the result that such mortgagees should be required to look 
to such Retailers’ policy for their payment.” 

It has restated its position in a reply brief in this language: “This writ of 
error involves primarily the legal proposition of whether or not the owner of 
property can control the insurance on that property when such control of such 
insurance is exercised in such manner that the rights of lienholders on the property 
are protected by the insurance procured by such owner.” 

{1, 2] It relies solely upon the case of Automobile Insurance Company v. 
Teague (Tex. Com. App.) 37 S.W.(2d) 151. We are unable to see how that 
case can be of any aid to plaintiff in error. However, we are not called upon to 
determine whether or not either or both of the policies were void as to Smith, the 
owner of the property. This case is controlled by the provisions of article 4931 
of the Revised Statutes of 1925, which became a part of the policy of insurance 
issued by plaintiff in error. However, in this instance the policy contained a clause 
substantially the same as this statute. This clause constituted an indepedent con- 
tract between plaintiff in error and plaintiffs covering their insurable interest, and 
not merely the property, and could in no manner be affected by the subsequent 
acts of Smith, the owner of the property, in taking out the second policy of 
insurance. Georgia Home Insurance Company vy. Golden (Tex. Com. App.) 91 
S.W.(2d) 695. It follows, therefore, that they had a right to look to 
the second policy, which was secured without their knowledge or consent, and 
which they did not elect to accept or adopt, even though it undertook to protect 
their interests, and they had a right to look to the Union Company for the pay- 
ment of their loss. That company, therefore, is in no position to complain of 
the judgment which only held it liable for one-half of the loss. 

[3] Plaintiff in error complains of the action of the trial court in holding thac 
its lien by subrogation was subject to plaintiffs’ lien as to the unpaid portion of 
the indebtedness. This precise question was determined adversely to their conten- 
tion in the case of National Ben Franklin Fire Insurance Company v. The Prac- 
torians (Tex. Civ. App.) 67 S.W.(2d) 333, in which writ of error was refused by 
the Supreme Court. 

The judgment of the Court of Civil Appeals is in all things affirmed. 

Opinion adopted by the Supreme Court. 


GROSS et ux. v. MERRIMAC, PRAIRIE DU SAC, SUMPTER, HONEY 
CREEK AND TROY MUT. FARMERS FIRE INS. CO. 


Supreme Court of Wisconsin. June 22, 1936. 


267 Northwestern Reporter 916. 

1. INSURANCE. 
_ Evidence held insufficient to show that insurer and vendor entered into contract 
ior fire insurance sufficiently certain and definite to be enforced in law. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2. INSURANCE. 

Person seeking to recover on oral contract for insurance assumes burden of 
establishing terms of contract. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
3. INSURANCE. 

Evidence of oral contract for insurance must be definite. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
4. INSURANCE. 
_ Insurer’s acceptance from vendor of payment of assessment under fire policy 
issued to purchaser, and its sending to vendor of form for proof of loss because of 
destruction covered by purchaser’s policy and its receipt of that proof of loss did 
not constitute ratification of oral contract for insurance with vendor, or estop 
insurer from denying existence of such contract. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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5. INSURANCE. 

Addition to fire policy issued to purchaser under contract of premises of simple 
loss payable or option mortgage clause for payment of loss to vendor would not 
have permitted vendor to recover under policy where vendor willfully set fire to 
collect the insurance. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

Appeal from a judgment of the Circuit Court for Sauk County; August C. 


Hoppman, Judge. 
Affirmed. 


Action brought by Herbert B. Gross and his wife against the defendant, Mer- 
rimac, Prairie du Sac, Sumpter, Honey Creek and Troy Mutual Farmers Fire 
Insurance Company, to recover for a fire loss on November 22, 1933, under a con- 
tract of insurance alleged by plaintiffs to have been entered into between them and 
the defendant in January, 1932. The latter, in answer to plaintiffs’ complaint, 
denied that it had entered into such a contract with the plaintiffs; but alleged that 
it had issued an insurance policy on December 31, 1929, to Arthur M. Farnsworth, 
the vendee under a contract with plaintiffs for the purchase of the property 
on which the barn destroyed by fire was located; that no clause making a loss 
thereunder payable to plaintiffs was made part of Farnsworth’s policy; and that 
because he had willfully set fire to barn, the defendant was not liable under that 
policy. 

On the trial, the parties stipulated that all but two issues were to be determined 
by the court without the submittal thereof to a jury. On the issues submitted, the 
jury found that Herbert B. Gross and William Frese, as president of the defendant, 
had orally agreed that the defendant would protect the interests of the plaintiffs in 
the buildings on the farm by insurance. Thereafter, upon findings made by the 
court, it concluded that the plaintiffs had failed to enter into a contract of sufficient 
certainty and definiteness to be enforceable in law by the plaintiffs and against the 
defendant, and that the latter was entitled to judgment dismissing plaintiffs’ 
complaint. Judgment was entered accordingly, and the plaintiffs appealed. 

Hill, Miller & Hill, of Baraboo, for appellants. 

Grotophorst, Quale & Langer, of Baraboo, for respondent. 
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GOLDEN GATE MOTOR TRANSPORT CO, v. GREAT AMERICAN 
INDEMNITY CO. S. F. 15547. 
Supreme Court of California. May 26, 1936. 
58 Pacific Reporter (2d) 374. 
1. INSURANCE. 


Under automobile policy excluding liability for automobile registered in 
assured’s name, assured’s failure to allege that automobile was registered in 
employee’s name or that it was not registered in assured’s name held not to render 
complaint defective, since any claim of breach of contract was matter of defense. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Setting forth certain allegations in nature of anticipating defense in action on 
automobile policy held not to render assured’s complaint demurrable, where 
otherwise sufficient. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

3. INSURANCE. 

Where assured requested insurer to isstie full coverage automobile policy to 
replace policy about to expire, and insurer delivered policy which it represented 
covered request, assured’s failure to read new policy held not to preclude recovery 
thereon, where assured did not make written application for such policy. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

4. INSURANCE. : 

Where assured requested insurer to issue full coverage automobile policy tu 
replace policy about to expire, and insurer delivered new policy which it represented 
covered request, but which excluded liability for automobile registered in assured’s 
name, failure of assured, who was registered owner of automobile, to deliver 
registration certificate to buyer until after issuance of policy, held not to preclude 
recovery for damage to automobile (St. 1929, p. 514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

5. INSURANCE. 

Assured held entitled to recover for damage to automobile which had been 
sold to employee, though assured was still registered owner thereof, notwith- 
standing policy excluded liability for automobile registered in assured’s name, since 
assured was entitled to coverage of liability which might be imposed upon it because 
of employee’s accident while in assured’s employment (St. 1929, p. 514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. 

Where assured requested insurer to issue full coverage automobile policy to 
replace policy about to expire, and insurer delivered policy which it represented 
covered request, evidence held to support finding that insurer made such represen- 
tations so as to entitle assured to recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. INSURANCE. 

Evidence that assured informed representatives of insurer that he desired policy 
to replace full coverage policy about to expire, and representatives told assured 
that such policy could be issued, and insurer issued policy which it represented 
covered request, held to show that representatives had authority to speak for insurer 
so as to entitle assured to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. ‘ 

That assured, who was registered owner of automobile, seeking recovery on 
automobile policy excluding liability in such case, had failed to plead or prove 
waiver of condition, held no defense to action, since no duty rested on assured 
to plead waiver of affirmative warranty. 

(For other cases, see Insurance, Dec. Dig. § 615.) 
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9. INSURANCE. 

Evidence that assured who was registered owner of automobile which had 
been sold to employee made no false representations concerning ownership of 
automobile, and that insurer did not call assured’s attention to provision of policy 
excluding liability where automobile was registered in assured’s name, held to 
show waiver of condition so as to entitle assured to recover on policy (St. 1929, 
p. 514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

10. INSURANCE. 

Where assured secured policy on automobile which had been sold to employe 
without transferring registration certificate to employee’s name and policy excluded 
liability where automobile was registered in assured’s name, failure to show that 
insurer had actual knowledge as to registration held not to preclude recovery 
on policy, where facts directly brought to insurer’s attention cast on it duty to 
inquire into all facts pertinent to transaction (St. 1929, p. 514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 615.) 


11. INSURANCE. 

Provision of automobile policy requiring waiver of any condition thereof to be 
in writing held not to preclude recovery on policy, in absence of such writing, where 
policy was written by general agent of insurer who had authority to make contract 

(For other cases, see Insurance, Dec. Dig. § 384.) 

12. INSURANCE. 

Waivers of policy constituting new contract upon sufficient consideration need 
not be evidenced by writing and need not be indorsed on policy, no matter what 
limitations or conditions are expressed therein, provided waivers are made by 
agent having authority to make contract. 

(For other cases, see Insurance, Dec. Dig. §§ 384, 385.) 

13. INSURANCE. 

Where assured requested specific coverage for particular automobile which 
assured had sold to employee, insurer held bound to give protection for such 
automobile, notwithstading that policy issued pursuant to such request excluded 
automobile registered in assured’s name and that registration certificate had not 
been transferred to employee’s name at time of issuance of policy (St. 1929, p. 
514, § 45(e). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; James G. 
Conlan, Judge. 

Action by the Golden Gate Motor Transport Company against the Great 
American Indemnity Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Prior opinion, 48 P. (2d) 713. 

Hadsell, Sweet, Ingalls & Lamb, of San Francisco, for appellant. 

Cooley, Crowley & Supple, of San Francisco, amici curiz. 

Johnson & Harmon, of San Francisco, for respondent. 

Per Curiam. 

A hearing was granted in this case after decision by the District Court of 
Appeal, First Appellate District, Division 2. Upon further consideration we are 
satisfied that the opinion of Mr. Justice Sturtevant correctly determines the issues, 
and we hereby adopt it as part of the opinion of this court. The opinion reads as 
follows: 

“This is an appeal by the defendant from a judgment rendered in favor of 
plaintiff in an action to recover on an insurance policy. 

“The plaintiff is a corporation engaged in the transportation business, In 
California and Nevada it owns or operates from fifteen to twenty trucks, trailers, 
and automobiles. Prior to the Ist of July, 1930, it had insured each piece of its 
equipment. The insurance was written in three different policies. Each was 
pleaded in hxc verba by the plaintiff, and they are designated in the record as 
Plaintiff's Exhibits 1, 2, and 3. In the early part of the year 1930 the plaintiff 
sold to Paul Colburn a car spoken of by the witnesses as a Hudson sedan. The 
sale was in the form of a conditional sales contract enumerating certain deferred 
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payments. Before the lst of May, 1930, all payments had been made. The regis- 
tration certificate was delivered to Colburn on July 1, 1930. Mr. G. T. McNeely 
was the secretary-treasurer of the plaintiff corporation. Mrs. Adams, his daughter, 
was an employee of the Great American Insurance Company, hereinafter called 
the insurance company. In May or June of 1930 Mr. McNeely delivered to Mrs. 
Adams the policies above mentioned and asked her to inquire of her employer 
if it would be willing to take over the business and give to the plaintiff policies 
providing the same complete coverage as Plaintiff’s 1, 2, and 3, which were about 
to expire. Mrs. Adams took the policies and exhibited them to Mr. Benner, 
assistant manager of the insurance company, and repeated to him the inquiry made 
by Mr. McNeely. After examining the documents, Mr. Benner expressed a hesita- 
tion on compensation; that is, as we understand it, he hesitated on liability for 
employer’s compensation liability. Thereupon, seated at Mr. Benner’s desk, Mrs. 
Adams called up Mr. McNeely, and, after certain conversations were had, Mr. 
Benner stated that he would send a representative to the plaintiff to discuss the 
business. At that time, and for some time previous thereto, the insurance company 
had in its employment Miss Nielund, who was, as we understand the record, aa 
expert in framing and writing insurance policies. A little later, Mr. Benner 
directed Miss Nielund and Mrs. Adams to call on Mr. McNeely and discuss the 
business tendered by Mr. McNeely. When they arrived at his office, with the old 
policies before them, Mr. McNeely explained the change in ownership of the 
Hudson sedan, and they discussed what changes were to be made in the policies. 
Miss Nielund told him her company could and would handle the business. She 
also stated that the Hudson sedan could be put in a nonownership policy and that 
such policy would be so written. After leaving the plaintiff’s premises, Miss 
Nielund telephoned to Mr. Kemper, superintendent of the casualty department of 
the Great American Indemnity Company, hereinafter called the indemnity company. 
Thereafter three new policies were written which the plaintiff pleaded in hec verba 
and which are numbered Plaintiff’s Exhibits 5, 6, and 7. A comparison of the 
documents shows that the Hudson sedan was covered by Plaintiff's 1 and 3. It was 
not covered by Plaintiff's 5 and 6, and as will presently appear, the sole question 
presented by this litigation is whether it was covered by Plaintiff’s 7. After the new 
policies were written, all were delivered, the premiums were paid and are still 
retained. The new policies were so delivered some time in June. As we under- 
stand the record, Mrs. Adams delivered them in person. Be that as it may, the 
record is clear from the time Mr. McNeely had his conversation with Miss Nielund 
the plaintiff was not advised by any one representing either the insurance company 
or the indemnity company that the policies contained anything to the effect that the 
policies did not give to the plaintiff the full coverage for which it had contracted. 
No written application was requested or was executed. No inquiries except as we 
have stated were made by the defendant; neither is there any claim that at any 
time or at all the plaintiff made any misrepresentation. A short time after Plain- 
tiff’s 5, 6, and 7 had taken effect, Colburn drove the Hudson sedan into San 
Francisco. While here that car was stolen and while in the hands of the thief it 
met with a collision. When asked by the plaintiff to take over the litigation the 
defendant refused and thereafter this action was commenced. 

[1, 2] “The defendant contends that the complaint does not state a cause of 
action. Except as will hereinafter be noted, it is not claimed that it did not contain 
every allegation necessary to recover on an insurance policy. Plaintiff’s Exhibit 
7 does not specifically designate any automobile, but specifies the owners by name, 
the risks assumed, and the premium charged for each risk. One of its provisions 
is: ‘Exclusions * * * (c) This policy does not cover * * * (6) for any automobile 
and/or motorcycle registered in the name of the named assured, * * *’ The plain- 
tiff did not allege that the Hudson sedan was registered in the name of Colburn 
(the employee using it), nor that it was not registered in the name of the plaintiff. 
Pointing to the absence of those allegations, the defendant makes it attack. No 
duty rested on plaintiff to insert any allegation on the subject. Cowan v. Phenix 
Insurance Co., 78 Cal. 181, 185, 20 P. 408. As stated above, there is no claim that 
this plaintiff made any misrepresentations; hence Goorberg v. Western Assurance 
Co., 150 Cal. 510, 89 P. 130, 10 L. R. A. (N. S.) 876, 119 Am. St. Rep. 246, 11 
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Ann. Cas. 801, is not in point. 14 Cal. Jur. 498, 499. If the defendant claimed a 
breach of contract by the plaintiff, that subject was a matter of defense. Raulet v. 
Northwestern, etc., Ins. Co., 157 Cal. 213, 235, 107 P. 292. In its complaint the 
plaintiff did set forth certain allegations which were in the nature of anticipating a 
defense, but by doing so it did not render its complaint, which was otherwise 
sufficient, subject to a general demurrer. Kansaburo Ohsaki v. Ahern, 61 Cal. App. 
787, 215 P. 714. 

[3] “It is next asserted that the plaintiff, having accepted and retained the 
policy, is charged with knowledge of its terms, is bound by it, and is estopped from 
asserting that it did not know the terms of the policy. It cites and relies on 
Madsen v. Maryland Casualty Co., 168 Cal. 204, 142 P. 51, and Burch v. Hartford 
Fire Ins. Co., 85 Cal. App. 542, 259 P. 1108. Those cases involved statements 
made by the insured in their written applications. In neither one did it appear 
that there was no written application and that, after the insured had made a 
request for full coverage, the insurer delivered a document which it represented 
covered the demand as made. If defendant contends that the plaintiff may not 
recover because it did not read the policy, such contention may not be sustained. 
In Raulet v. Northwestern, etc., Ins. Co., 157 Cal. 213, at page 229, 107 P. 292, 298. 
the court said: 

“*There was no written application for the insurance, and, as we have seen, no 
actual fraud and no intentional misrepresentation by plaintiff. She was ignorant of 
this provision in the policy, which was secured by her agent, and no inquiry was 
made by the company as to the existence of any chattel mortgage. 

‘“Tt must be presumed, ordinarily, that persons are familiar with the terms of 
written contracts to which they are parties, and in the absence of fraud they are 
justly bound by the provisions therein, but the rule should not be strictly applied 
to insurance policies. It is a matter almost of common knowledge that a very 
small percentage of policyholders are actually cognizant of the provisions of their 
policies and many of them are ignorant of the names of the companies issuing 
the said policies. The policies are prepared by the experts of the companies, they 
are highly technical in their phraseology, they are complicated and voluminous— 
the one before us covering thirteen pages of the transcript—and in their numerous 
conditions and stipulations furnishing what sometimes may be veritable traps for 
the unwary. The insured usually confides implicitly in the agent securing the 
insurance, and it is only just and equitable that the company should be required to 
call specifically to the attention of the policy holder such provisions as the one 
hefore us. 

“*The courts, while zealous to uphold legal contracts, should not sacrifice the 
spirit to the letter nor should they be slow to aid the confiding and innocent. The 
defendant should either have made inquiries in reference to the chattel mortgage, 
required a written application covering by question and answer all the materiai 
provisions of the policy, or have consulted the records in the recorder’s office where 
it would have been apprized of the incumbrance. 

“Considering the nature of the contract and the relation of the parties, there 
should be no difficulty in reaching the conclusion that this provision was waived, 
and it therefore constitutes no bar to recovery.’ (Italics ours.) In McElroy v. 
sritish America Assur. Co. (C. C. A.) 94 F, 990, at page 1000, the court said: ‘It 
may be said that the insured should have ascertained the correctness of the policy 
upon receiving it. Barrington, who acted for the insured in the matter, testified that 
he did open the policy, and note the company insuring, and the amount of insurance, 
but nothing more. It would certainly have been an act of prudence on his part to 
read the entire policy, but his neglect to do so cannot excuse the company for the 
default of the agent in not writing the contract in accordance with the represeuta- 
tions made by the insured. The insured had a right to rely upon the agent's 
performing his duty of making the contract in conformity with the information 
given; and the agent’s failure to do so, whether the result of a mistake or of a 
deliberate fraud, cannot operate to the prejudice of the insured.’ 


[4, 5] “It is then asserted that the plaintiff was the owner and registered 
owner of the Hudson sedan, because under the law as it was in 1930 any attempted 
transfer was incomplete unless the certificate was registered. California Vehicle 
Act of 1929, § 45 (e), St. 1929, p. 514. If the purchaser, Colburn, were maintaining 
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this action, the point might have merit. (Morris v. Firemen’s Ins. Co., 121 Kan. 
482, 247 P. 852, 52 A. L. R. 696), because, under the assertion made, he would 
have had no insurable interest. But this action is being maintained by the seller 
and not the buyer. That this plaintiff formerly owned the Hudsan sedan is 
beyond dispute. If its contract of sale was incomplete, it was still the owner when 
it applied for full coverage. Sly v. American Indemnity Co., 127 Cal. App. 202, 
15 P.(2d) 522. As to how that coverage should be written, the plaintiff left the 
matter entirely in the hands of the insurer. Furthermore, whether the plaintiff or 
Colburn was the legal owner at the time the policy was written we need not decide. 
Colburn had been, down to that date, operating the Hudson sedan while transacting 
the business of the plaintiff. There is no evidence that his services were to be 
terminated. If, during the following year, he continued to serve the plaintiff and 
operate a motorcar owned by himself, in the event of an accident a peril would 
arise which might damnify the plaintiff and it was entitled to coverage thereon. 
Sharman v. Continental Ins. Co., 167 Cal. 117, 121, 138 P. 708, 52 L. R. A. (N. S.) 
670. 

[6, 7] “It is claimed that there is no evidence to support findings 3, 4, and 5. 
They contain findings on the representations alleged to have been made by the 
defendant. The attack is twofold. It is claimed that the persons claimed to have 
made the representations did not make them. It is also claimed that such persons 
had no authority to make representations. As to the first claim, the most that can 
be said in favor of the defendant is that the evidence was conflicting. Be that as 
it may, it greatly preponderated in favor of the plaintiff. The old policies on which 
Miss Nielund made pencil notes strongly support the story as told by the witnesses 
for the plaintiff. As to the second claim—want of authority—the record is wholly 
in favor of the plaintiff. In its brief, giving page and line of the record, it says: 
‘The companies are very similar in name (Great American Insurance Company, New 
York; Great American Indemnity Company, New York); they are affiliated 
together; they have offices in the same building and the same telephone number; 
the appellant writes the casualty end of insurance and the other writes straight 
insurance.’ But what is of more importance all policies are written in those offices. 
When new business comes into the office of the insurance company, it takes out 
its line and send to the indemnity company such as falls in its line. When the 
business falls within a line written by both companies, then both companies join 
in writing it. See Plaintiff’s Exhibit 5. When the relations between the insurance 
company and the indemnity company so stood, Mr. Benner, the assistant manager of 
the former, sent Miss Nielund and Mrs. Adams to take up the subject of the plain- 
tiff’s insurance with Mr. McNeeley. They did so. Later they reported to Mr. Benner 
and also to Mr. Kemper, superintendent of the indemnity company. Their reports 
were accepted and the policies were written. Under these facts we think Miss 
Nielund and Mrs. Adams had the right to speak for both companies. 

[8-10] “The defendant makes the further contention that the plaintiff neither 
pleaded nor proved facts sufficient in law to establish a waiver. As we have shown 
above, no duty rested on the plaintiff to plead a waiver of an affirmative warranty. 
As to the plaintiff’s proof, we think it may not be said that it was insufficient. There 
is no conflict in the evidence to the effect that the plaintiff had an insurable interest; 
that the defendant made no inquiry as to how the registration of the Hudson sedan 
stood; that it asked for no written application covering by question and answer the 
material provisions of the policy; and that it made no examination of the records of 
the motor vehicle department. Nevertheless it rendered its bill for the premium, 
collected it, and still retains it. There is not a particle of a claim that the plaintiff 
made false representations, nor is there any claim that the defendant did in any 
manner call to the plaintiff's attention the registration clause. Such facts have been 
held sufficient to establish a waiver. Raulet v. Northwestern, etc., Ins. Co., supra: 
Sam Wong v. Stuyvesant Ins. Co., 100 Cal. App. 109, 279 P. 1050; 5 Cooley’s Briefs 
on Ins. 4226. The only objection which the defendant specifically makes to the proof 
is that there was no showing that the defendant had actual knowledge as to the 
registration of the Hudson sedan. But it was not necessary that the plaintiff 
should show that the defendant had actual knowledge. It was bound both by its 
actual knowledge and by such knowledge as in law was imputed to it. This is so 
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because the facts which were directly brought to its attention cast on it the duty 
to inquire into all facts pertinent to the transaction. 5 Cooley’s Briefs on Ins. pp. 
4204-4249; 14 Cal. Jur. 522; Sharp v. Scottish Union, etc., Co., 136 Cal. 542, 546, 547, 
69 P. 253, 615; Foristiere v. AStna Ins. Co., 209 Cal. 92, 94, 95, 285 P. 849. 

[11, 12] “As to the point made that the waiver could only be in writing as pro- 
vided in the policy, we think it has no merit. As appears from the facts herein- 
above recited, the business was taken and the policy was written by Mr. Kemper. 
After he had been advised of the facts by Miss Nielund, later he called on Mr. 
McNeely, and still later he signed the schedules as the agent of the defendant. 
Under all of the facts he was clearly a general agent. In Mackintosh v. Agricul- 
tural Fire Ins. Co., 150 Cal. 440, at page 448, 89 P. 102, 106, 119 Am. St. Rep. 234, 
the court said: ‘And, as a general rule, a ‘subsequent parol waiver by a general 
agent of conditions in a policy, are valid ‘although the policy requires them to be in 
writing. [Citing cases.] Waivers such as that here made, constituting, as they do, a 
new contract upon a sufficient consideration, need not be evidenced by a writing, and 
need not be indorsed on the policy, no matter what limitations or conditions are 
expressed in the policy, provided, always, they are made by an agent who would 
otherwise have authority to make the contract. 3 Cooley’s Briefs, p. 2695.’” 

[13] Defendant contends that the above discussion is in conflict with the case of 
Madsen v. Maryland Casualty Co., 168 Cal. 204, 142 P. 51, in holding the company 
bound under a contract of insurance different from that actually written. They 
rely upon the general propostion that where, without fraud or other invalidating 
cause, a contract of insurance is delivered to and retained by the insured, he will 
be bound by the terms thereof. There is no dispute about the general rule, and the 
exceptions to it are equally well established. In the instant case, specific coverage 
was requested for a particular car; the Colburn transaction involving that car 
was calléd to the attention of the agent who negotiated for the insurance as the 
representative of the company; and in the policy itself the name of Paul Colburn 
appeared. Under these circumstances, the company must be held bound to give the 
protection thus contracted for, and it cannot be permitted to perpetrate what would 
undoubtedly be a fraud on the insured by relying upon the exclusion of the policy. 
The fact that the premium differs in a nonownership policy is utterly immaterial. 
Plaintiff paid the premium charged for the coverage requested, and, if by some 
mistake it was not charged the proper premium, it is no doubt possible to recover 
the deficiency. 

The judgment is affirmed. 


KIDD v. HILLMAN et al. Civ. 9936. 
District Court of Appeal, First District, Division 1, California. June 9, 1936. 
58 Pacific Reporter (2d) 662. 
1. INSURANCE. 


Release executed by plaintiff after recovery of judgment for damages to person 
and clothes in automobile accident held binding on plaintiff’s collision insurer, pre- 
cluding subsequent action for damages to automobile sustained in same accideut, 
where defendant had no knowledge that insurer had compensated plaintiff when 
defendant accepted release. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Superior Court, San Mateo County; A. R. Cotton, Judge. 

Action by Opal R. Kidd against Lloyd K. Hillman and others. Judgment for 
plaintiff, and named defendant appeals. 

Reversed. 

John J. Taheny, of San Francisco, for appellant. 

Sandford, Burger & Barry, of San Francisco, for respondent. 


STATE FARM MUT. AUTOMOBILE INS. CO. v. PHILLIPS. No. 26677. 
Supreme Court of Indiana. July 3, 1936. 
2 Northeastern Reporter (2d) 989. 





1. INSURANCE. 

Under automobile liability policy excluding coverage for damages to insured’s 
employees, insurer held not liable to injured passenger in insured’s automobile, 
where jury made general finding in her favor on complaint charging that she was 
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employee and answered interrogatories affirmatively stating that she was such 
employee. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE. 

Automobile liability insurer held not to waive policy provision excluding cover- 
age for damages to insured’s employees by undertaking to defend action against 
insured, where insurer had no reason to believe that plaintiff was employee of 
insured until plaintiff proposed to amend complaint, and insurer then disclaimed 
liability if plaintiff was determined to be employee and offered to withdraw from 
case. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Marshall Circuit Court, Albert Chipman, Judge. 

Action by Philemon H. Phillips against the State Farm Mutual Automobile 
Insurance Company. Verdict and judgment for plaintiff, and defendant appeals. 

Reversed. 

Kitch & Kitch, of Plymouth, and Rees & Smith, of La Porte, for appellant. 

McKesson & Kizer, of Plymouth, for appellee. 

MONROE’ v. HEARD et al. No. 1618. 
Court of Appeal of Louisiana. First Circuit. May 8, 1936. 
168 Southern Reporter 519. 

2. INSURANCE. 


Liability policy extending coverage to any person riding in or legally operating 
automobile with insured’s consent, or legally responsible for operation thereof, heid 
not to cover driver who, without consent of insured, was allegedly operating 
automobile under direction of borrower thereof from insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Borrower using automobile with insured’s consent held within liability policy 
extending coverage to any person riding in or legally operating automobile with 
insured’s consent, or legally responsible for operation thereof, if borrower was 
riding in front seat and directing third person who was driving automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Fourteenth Judicial District Court, Parish of Calcasieu; Thos. F. 
Porter, Judge. 

Suit by Mrs. P. L. Monroe against Irene Heard and another. Exceptions of 
no cause of action were sustained, and plaintiff appeals. 

Affirmed in part and reversed in part, and exception overruled and case 
remanded. 

Robt. R. Stone, of Lake Charles, for appellant. 

Pujo, Bell & Hardin, of Lake Charles, for appellees. 

Dore, Judge. 

This suit is to recover damages on account of injuries received by plaintiff in 
an automobile accident on the Old Spanish Trail Highway about four miles east 
of the Sabine river bridge on March 9, 1935, between the hours of 7 and 7:30 p. m. 

Plaintiff alleges that she was riding as a passenger in a car driven by Jno. W. 
Plummer and was proceeding in a westerly direction on said highway on the right- 
hand side of the road and traveling at a speed of forty miles per hour. She then 
describes in detail how another car, coming from the opposite direction, in attempt- 
ing to pass a slowly moving vehicle going in the same direction, ran into the car ia 
which plaintiff was a passenger, causing injury for which she asks damages in the 
sum of $5,000. 

She alleges that the automobile causing the damage was owned by Miss Irene 
Heard, which automobile had been loaned to Mrs. Vera Perkins, who was a passen- 
ger in said car at the time and who was then directing and controlling the driving 
thereof; that the owner of said car causing the damage, Miss Heard, carried 
insurance with the Commercial Standard Insurance Company, a policy of insurance 
whereby it was agreed to protect and indemnify Miss Heard should she be held in 


1Application for rehearing filed May 21, 1936. Case compromised while disposition pending. 
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damages on account of the negligent operation of said car which was being driven 
at the time of the accident under the direction and control of Mrs. Perkins as the 
agent of Miss Heard. The defendants are Miss Heard and the said insurance com- 
pany. Mrs. Perkins is not made a party defendant. 

Both defendants filed an exception of vagueness based on the ground that the 
petition alleged that Mrs. Perkins was operating said car as the agent of Miss 
Heard, and also that the car had been loaned to Mrs. Perkins, which allegations 
were claimed to be inconsistent. The court sustained these exceptions reserving to 
plaintiff the right to amend her petition so as to clarify these allegations. In 
accordance with that ruling, plaintiff filed a supplemental petition wherein she 
alleged that Mrs. Perkins was the agent of the owner, Miss Heard, only in the 
sense that she had charge of said automobile at the time of the accident with the 
permission of Miss Heard; she further alleged that the Heard car was being driven 
at the time of the accident by a Mr. Borsum under the direction and control of 
Mrs. Perkins who was not restricted in the use of the car. She further set forth 
provisions in the insurance policy in so far as these provisions affect the liability 
of the defendant insurance company, one of these provisions in the policy reading 
as follows: 

“Extended Coverage; If loss or expense from the Perils set forth in Item 1 
and/or Item 2 is insured against hereunder, the company agrees that in addition to 
the Assured named in this policy, such insurance as is granted under Item 1 and/or 
Item 2 shall be available in the same manner and under the same conditions and to 
the extent as it is available to the Assured named herein to any person or persons, 
except chauffeurs and domestic servants, while riding in or legally. operating any 
automobile described in this policy and to any person, firm or corporation legally 
responsible for the operation thereof; but only while it is being used for the 
purpose specified in statement 6 of the ‘Schedule of Statements and with the consent 
of the Assured named herein or (if the Assured is an individual) of an adult 
member of his household who is not a chauffeur or domestic servant”. 

Exceptions of no cause or right of action were then filed by both defendants, 
and plaintiff then filed a second supplemental petition in which she alleged that 
the sole and proximate cause of the accident was the negligence of Borsum in 
driving said Heard car and who was driving said car under the direction of Mrs. 
Perkins who had the unrestricted use of said car and who was sitting in the front 
seat with Borsum directing and controlling the driving of said car. In the alter- 
native, plaintiff averred that while the car was being driven by Mr. Borsum under 
the direction of Mrs. Perkins as her guest and who had the unrestricted use of the 
car, Mrs. Perkins was herself guilty of negligence in certain particulars, i. e., in 
failing to keep a proper lookout, in failing to have directed Borsum to check his 
speed, and in failing in other ways to direct Borsum in his operation of the car 
at the time of the accident. 

The exceptions of no cause of action were renewed and sustained by the trial 
court. Plaintiff has appealed. 

[1] It is evident from the above summary of the original and supplemental 
petitions that Miss Heard, the owner of the car, could under no possible theory be 
held liable for plaintiff's injury. She only loaned the car to Mrs. Perkins, and as 
Mrs. Perkins was not the agent of Miss Heard at the time of the accident, it fol 
lows that the latter would not be liable for any damage caused by the negligence of 
either Mrs. Perkins or Mr. Borsum. The exceptions as to Miss Heard were 
therefore correctly maintained or sustained, 

If plaintiff has a cause of action against the insurance company, it is admitted 
that such claim must arise under the “extended coverage” clause which is quoted 
above. Furthermore, plaintiff must be able to show that this clause in the policy 
is available to her for the negligence of Borsum in driving the car, or, in the 
alternative, because of the fact that Mrs. Perkins is herself responsible for the 
accident. 


[2] Mrs. Perkins, as to the owner, Miss Heard, was a licensee or borrower «1 
the car. As it is alleged that the owner consented to the use of the car by Mrs 
Perkins, it follows that the provisions of the policy would cover the negligence ©! 
Mrs. Perkins in the operation of the car. However, the coverage could not be 
extended to liability for the negligence of another with whom the borrower had 
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intrusted the operation of the car without the consent of the owner. We quote the 
following from 6 Blashfield’s Cyc. of Automobile Law and Practice (Permanent 
Ed.) p. 326, § 3943: ‘Permission to drive does not confer upon the licensee the 
power to confer permission, and one driving under this derivative, and therefore 
defective, permission is not an additional assured.” Therefore, in the absence of 
any allegation that Borsum was operating the car with the consent of Miss Heard, 
the owner, the petition fails to show liability in the insurance company for the 
injury caused by the negligence of Borsum, is 

[3] The other and more serious question is whether or not, under the pleadings, 
Mrs. Perkins, while riding in the automobile with the consent of the owner as 
licensee, and while directing Borsum in driving, was “legally operating” the auto- 
mobile, and was “legally responsible for its operation.” It is true that she is not 
made a defendant in the suit, but plaintiff contends that, under the pleadings, she 
was responsible for the operation of said car and therefore within the provisions of 
the policy. 

The primary purpose of the policy was to protect the owner, Miss Heard, from 
liability which she might incur because of the operation and use of the car. To this 
extent it was purely a contract of insurance and indemnity inuring to the benefit 
of Miss Heard and any person who might have a claim against her because of the 
negligent operation of the car. But by the quoted clause in the policy the insurer 
went further and agreed to pay damages in certain instances where the owner was 
not personally liable. This liability extended to damages caused by a person while 
riding in the car or legally operating same and by a person legally responsible for 
the operation of the car, subject to the condition that the riding in, operation of, or 
the responsibility for, the operation must be with the consent of the owner. The 
car was placed under Mrs. Perkin’s unresricted charge by the owner. Was Mrs. 
Perkins responsible to plaintiff for the operation of the car? Does the petition set 
out such facts as would render Mrs. Perkins liable if she were made a party 
defendant? If she is liable for the operation of the car by Borsum, and if a 
judgment could be rendered against her, it follows that she would be protected 
under the policy to the same extent as the insured owner. The evident purpose 
of this clause in the policy was to make available to those persons other than 
the owner designated in this clause the protection which was available to the 
insured owner under the principal clauses in the policy, when such other persons 
incur liability while using the car for business or pleasure and with the consent 
of the owner. 


As Mrs. Perkins was using the car for pleasure at the time of the accident 
with the consent of the owner, if by that use and operation she has incurred liability 
to plaintiff, such liability is covered in this clause of the policy. 

The liability of the occupant of an automobile driven by another under his 
direction and control is stated in 42 Corpus Juris at page 1123, as follows: “So 
likewise where the occupant, although he is not the owner and is not driving the 
vehicle himself, is in actual control of its operation, or where he has the right to 
control and direct the driver and fails to do so, or where, being in control, he 
permits another to drive, he will be held responsible for an injury sustained by a 
third person by reason of the negligent operation of the vehicle.” In support of 
that proposition the case of Smith v. Sladovich, 3 La. App. 527, is cited in the 
footnotes. In the Smith v. Sladovich Case, the court said: “If Rosengarten, Junior, 
had been the owner of the car, there could have been no question of his liability. 
We think he is in the position of owner so far as his responsibility for the opera- 
tion of the car is concerned.” 

Accepting the allegations of the petition as true, particularly the alternative 
plea of negligence on the part of Mrs. Perkins as set forth in the second supple- 
mental petition, a state of facts is alleged which would render Mrs. Perkins liable 
if she were a party to the suit and if the alleged facts are proven on the trial of 
the case. Whether or not these alleged facts can be proved is a matter to be 
determined by a trial of the case. If the allegations and proof show that Mrs. 
Perkins could be held responsible for the negligent operation of the car, then 
plaintiff comes within this “extended coverage” clause in the policy and has a 
right to proceed in the enforcement of this right against the insurance company. 

For these reasons, the judgment appealed from in so far as it sustains the 
exception of no cause of action as against Miss Heard is affirmed, and in so far 
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as it sustains the exception of no cause of action filed by the Commercial Standard 
Insurance Company the same is annulled, reversed, and set aside, and the exception 
overruled; that this case be remanded to the lower court to be proceeded with 
due course, and in accordance with the views herein expressed. 

Affirmed in part and reversed in part. 


LONG v. HOME INDEMNITY CO. OF NEW YORK et al. 
. TURNER et ux. v. SAME. Nos. 5290, 5291. 
Court of Appeal of Louisiana. Second Circuit. June 26, 1936. 
169 Southern Reporter 154. 
1. INSURANCE. 


Generally, formal acceptance of policy is not necessary to its effectiveness as 
between insured and insurer, but effectiveness may be implied from acts and 
conduct. . 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. INSURANCE. 
To be effective, insurance policy must be binding on both sides. 
(For other cases, see Insurance, Dec. Dig. § 138[1].) 
3. INSURANCE. 
Insurer can waive right to demand payment before delivery of policy. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 
4. INSURANCE. 

Insurer’s retention of automobile liability policy for over two months without 
objection and insurer's demand that premium be paid or policy be returned for 
“cancellation” held to show that policy became effective prior to insurer’s attempted 
notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

5. INSURANCE. 

Ex parte statement as to whether motorist declined to accept automobile 
liability policy and to pay premium thereon would not prevail over sworn testi- 
mony of motorist or other evidence and proven facts of case rendering statement 
improbable or untrue. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. ; ; ; 

Undelivered registered letter sent to insured at his address given in auto- 
mobile liability policy providing that notice of cancellation be “mailed” to 
insured held ineffective to cancel policy, particularly where insurer knew that 
address given in policy was not address at which insured had been receiving mail. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Actions by Philip P. Long against the Home Indemnity Company of New 
York and others and by S. G. Turner and wife against the Home Indemnity Com- 
pany of New York and others, which were consolidated for trial. 

From the judgments, the Home Indemnity Company of New York appeals. 

Judgments affirmed as amended. 

Lemle, Moreno & Lemle, of New Orleans, and Hardin & Coleman, of Shreve- 
port, for appellant. 

Lewell C. Butler, of Shreveport, for appellees. 


AMERICAN FIDELITY & CASUALTY CO., Inc., v. MAHON. No. 29. 
Court of Appeals of Maryland. June 10, 1936. 
185 Atlantic Reporter 330. 
2. INSURANCE. 


Consequential damages such as hospitalization and loss of wife’s services 
suffered by husband when wife was injured while passenger in taxicab held not 
recoverable under cab owner's liability policy insuring against loss from claims 
for damages to persons accidently receiving “bodily injuries’ (Code Pub. Gen. 
Laws Supp. 1935, art. 23, § 361B). 

“Bodily injury,” as used in policy insuring taxicab owner against claims 
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for damages to “persons accidently receiving bodily injuries,” has same 

meaning as “personal injury” as used in Code Pub. Gen. Laws Supp. 1935, 

art. 23, § 361B, requiring insurance against liability for personal injury or 

injuries to a passenger in taxicab in pursuance of which policy had been 

given. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court of Baltimore City; Samuel K. Dennis, Judge. 

Suit by John J. Mahon, Jr., against the American Fidelity & Casualty Com- 
pany. Judgment for the plaintiff, and defendant appeals. 

Reversed. 

Argued before Bond, C. J., and Offutt, Sloan, Mitchell, Shehan, and Johnson, 
rh 


F. Gray Goudy, of Baltimore (H. Beale Rollins, of Baltimore, on the brief), 
for appellant. 

Zanvyl Krieger, of Baltimore (Weinberg & Sweeten and Everett L. Buck- 
master, all of Baltimore, on the brief), for appellee. 


PETERSEN v. OHIO CASUALTY INS. CO. No. 29539. 
Supreme Court of Nebraska. May 29, 1936. 
267 Northwestern Reporter 393. 
1. INSURANCE. 

Evidence of injured person suing on liability provisions of combined auto- 
mobile policy held for jury as against defense that policy was canceled for 
nonpayment of premiums, where there was evidence that insured paid premium 
to insurer’s agent and notice of cancellation did not tender excess premium or 
state that it would be refunded on demand (Comp. St. 1929, § 44-342). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Syllabus by the Court. 

1. “If there be any testimony before the jury by which a finding in favor 
of the party on whom rests the burden of proof can be upheld, the court is not 
at liberty to disregard it and direct a verdict against him. In reviewing such 
action, this court will regard as conclusively established every fact which the 
evidence proves or tends to establish, and if, from the entire evidence thus 
construed, different minds might reasonably draw different conclusions, it will 
be deemed error on the part of the trial court to have directed a verdict 
thereon.” Bainter v. Appel, 124 Neb. 40, 245 N. W. 16. 

2. “In reviewing a peremptory instruction in favor of defendant, issuable 
facts, which the evidence in favor of plaintiff tends to prove, will be regarded 
as established.” Gilbert v. Bryant, 125 Neb. 731, 251 N. W. 823. 

3. Evidence examined, and held insufficient to authorize instructed verdict 
and judgment entered thereon. 

Appeal from District Court, Douglas County; Leslie, Judge. 

‘Action by Clarice Petersen against the Ohio Casualty Insurance Company. 
Verdict was directed for defendant, and, from a judgment refusing a new trial, 
plaintiff appeals. 

Reversed and remanded. 

Frost, Hammes & Nimtz, of Omaha, for appellant. 

Gaines, McLaughlin & Gaines and L. Q. Hills, all of Omaha, for appellee. 

Heard before Goss, C. J., Rose, Good, Eberly, Day, Paine, and Carter, JJ. 


SANKS et al. v. ST. PAUL FIRE & MARINE INS. CO. No. 29575. 
Supreme Court of Nebraska. June 12, 1936. 
267 Northwestern Reporter 454. 
1. INSURANCE. 

Act of local agent of several insurance companies who chose one company iv 
carry insurance, and who advanced premium for insured, in accepting cancellation 
of policy written for such insured and in good faith substituting policy in another 
company, held ratified by insured who accepted benefit of unearned premium upon 
former policy before loss, and with knowledge of all facts brought action upon 
latter policy after loss. 


(For other cases, see Insurance, Dec. Dig. § 229[4].) 
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2. INSURANCE. 

Knowledge of local agent of insurer either acquired in course of acts as agent 
in writing a policy for his principal or so closely interwoven with such act as to 
plainly show that knowledge was present in agent’s mind when policy was written 
is, in absence of fraud or collusion on part of agent, imputed to his principal. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Neither insured nor insurer can effect cancellation of policy without consent 
of other, except as right of cancellation is provided for by statute or reserved in 
contract, and, when provision for cancellation is made without consent of one party 
to contract, such cancellation can be effected only by strict compliance with terms 
and conditions provided therefor by contract and by statute. 


(For other cases, see Insurance, Dec. Dig. § 226.) 
4. INSURANCE. 


Construction of policy is primarily to be sought in its language, but, if intent 
of parties does not clearly appear, court will consider other matters, such as condi- 
tions surrounding execution of policy, subject matter of contract, business in which 
parties were engaged at time contract was written, and purpose and object of con- 
tract, and will, when logically possible, construe policy so as to effectuate purpose 
of contract, which is insurance against loss. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Tarpaulin held covered by policy insuring against loss by fire of “automobile 
herein described and the equipment usually attached thereto,” where, at time of 
execution of policy, insurer’s agent and officer knew that truck insured was being 
used to do commercial hauling, and at time of loss tarpaulin was stretched over 
load of truck. 

(For other cases, see Insurance, Dec. Dig. § 163[%].) 

6. INSURANCE. 

Breach of promissory warranty contained in theft policy to effect that, in case 
of damage to property, insured will use due care to protect property from loss by 
theft, will prevent recovery for loss by theft when such breach existed at the time 
of loss and contributed to loss (Comp. St. 1929, § 44-322). 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 


7. INSURANCE. 

Leaving damaged trailer in a ditch beside well-traveled highway in thickly 
populated community for period of about seven days without any protection 
against theft held as matter of law to constitute breach of promissory warranty 
of theft policy, whereby insured agreed to use due care to protect property from 
loss by theft, precluding recovery for theft (Comp. St. 1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

Syllabus by the Court. 

1. The act of a local agent of several insurance companies, who chooses which 
of the several companies he represents shall carry insurance for the insured, and 
who advances premiums for the insured, in accepting cancellation of a policy of 
insurance written for such insured and in good faith substituting a policy in 
another company in lieu of the former policy, is ratified by the insured when the 
insured accepts the benefit of the unearned premium upon the former policy before 
loss and with knowledge of all facts brings action upon the latter policy after 
loss. 


2. Knowledge of the local agent of an insurance company either acquired in 
the course of his acts as agent of such company in writing a policy of insurance 
for his principal, or so closely interwoven with such acts as to plainly show that 
such knowledge was present in the agent’s mind when such policy was written, is, 
in the absence of fraud or collusion on the part of such agent, imputed to nis 
principal. 

3. Whenever provision for cancellation of an insurance contract is made in a 
policy of insurance, such cancellation can be effected by one party without the 
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consent of the other only by a strict compliance with the terms and conditions of 
such provision. 

4. The construction of a policy of insurance is primarily to be sought in the 
language of the policy itself, but if the intent of the parties does not clearly 
appear from such language, the court, in construing such policy, will take into 
consideration other matters, such as conditions surrounding the execution of the 
policy, the subject-matter of the contract, the business in which the parties were 
engaged at the time the contract was written, and the purpose and object of the 
contract, and will, when logically possible, construe such policy so as to 
effectuate the purpose of the contract, which is insurance against loss. 

5. Under the facts stated in the opinion, a tarpaulin is held to be included 
within property described as “the automobile herein described and the equipment 
usually attached thereto.” 

6. Breach of a promissory warranty contained in a policy of insurance against 
loss by theft, to the effect that in case of damage to the property the insured will 
use due care to protect the property from loss by theft, will prevent a recovery 
upon such policy for loss by theft, when such breach existed at the time of such 
loss and contributed to such loss. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Ray Sanks and others against the St. Paul Fire & Marine Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed in part and reversed in part and remanded, with instructions. 

Ziegler & Dunn and William Stalmaster, all of Omaha, for appellant. 

Wear, Garrotto & Boland, of Omaha, for appellees. 

Heard before Goss, C. J., and Rose and Day, JJ., and Eldred and Tewell, 
District Judges. 


RIKOWSKI et al. v. FIDELITY & CASUALTY CO. OF NEW YORK. No. 406. 
Supreme Court of New Jersey. June 4, 1936. 


185 Atlantic Reporter 473. 
1. INSURANCE. 

Under automobile liability policy providing that protection should be extended 
to persons legally operating automobile with permission of named assured, pro- 
tection of person driving automobile with permission of named assured held not 
limited to instances where permitted driver is driving on owner’s business and 
without deviation from owner’s instructions. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Under automobile liability policy extending coverage to persons driving 
automobile with permission of named assured, insurer held liable for injuries 
caused by operation of automobile by owner’s chauffeur while taking personal 
friends to their home after he had been instructed by owner to park automobile 
and return for owner in about an hour, where judgment against chauffeur had 
heen returned unsatisfied (N. J. St. Annual 1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from District Court, Essex County. 

Action by John Rikowski and others against the Fidelity & Casualty Com- 
pany of New York. Judgment for defendant, and plaintiffs appeal. 

Reversed. 

Argued May term, 1936, before Bodine and Heher, JJ. 

Francis X. Kenneally and Louis G. Flachbarth, both of Newark, for appel- 
lants, 

Biro & Strell and Frank G. Turner, all of Newark, for respondent. 

BopineE, Justice. 


The plaintiffs had judgment against Raymond Puoro, chauffeur for Anna 5S. 
luliani. Execution being returned unsatisfied, the present action was brought 
under the statute (P. L. 1924, p. 352, amended by P. L. 1931, p. 490 [N. J. St. 
Annual 1931, § 99—90e]) against the Fidelity & Casualty Company of New York, 
who had insured Mrs. Iuliana. The policy provided that protection, under the 
terms thereof, should be extended to any other person legally operating the auto- 
mobile insured “with the permission of the assured named in the policy, or with 
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the permission of an adult member of the named assured’s household, other 
than a chauffeur, domestic servant, or other employee of the assured.” 

It appears that on the day of the accident, Puoro had taken his employer to 
Bamberger’s department store in Newark. There being no place to park the car, 
she told him to find a place for parking and to return for her in an hour. He, 
however, drove several blocks along Washington street, where the store was 
situated, and met some friends. While driving them home he collided with the 
automobile in which the plaintiffs were riding, causing the injuries for which 
recovery was had against him. 

The trial judge decided that, the operator of the car having deviated from 
his employment, the operation of the car was without the permission of the named 
assured and relied for this authority upon Nicholas v. Independence Indemnity 
Co., 165 A. 868, 11 N. J. Misc. 344. In this we think there was error. In that 
case, there was no permission to operate the at the time of the accident. In 
the ‘case before us there was permission to operate the car and the policy, by its 
express terms, was made to cover, as an insured, the chauffeur who was driving 
the car, with the permission of his employer. 

[1] In Horn v. Commonwealth Casualty Co., 105 N. J. Law, 616, 617, 147 A. 
483, it was stated that: “It is to be noted that, under the terms of the policy, 
the word ‘assured’ means any one using the car described in the policy with the 
permission of the named assured, or any adult member of her household other 
than an employee.” Such provision puts the operator, with permission, within 
the very terms of the policy. Therefore, deviation from instructions is not 
material. Such policies are frequently issued and are intended to cover the 
permitted operator wherever he is going. A parent holding such a policy would 
be indeed shocked to learn that it did not protect his son while driving with his 
permission unless he proceeded according to precise instructions. 

The policy is intended to include within its terms, not only the owner of the 
car, but the persons driving with permission. There are no words limiting the 
insurance to instances where the permitted driver was driving upon the car 
owner’s business. The broad general words would be meaningless, if it were 
necessary to determine in every case whether the driver, with the assured’s per- 
mission, was proceeding within the scope of the owner’s business. The policy was 
clearly intended to cover the owner of the vehicle and also the operator with the 
requisite permission. Such driver, as much as the owner, is assured against loss, 
and the party injured may have the benefit of the insurance. 

In Osborn v. New Amsterdam Casualty Co., 111 N. J. Law, 358, 360, 168 A. 
416, the terms of a policy of somewhat similar import were examined, and it 
was held that there could be recovery even though the person operating the car 
with the consent of the named assured was not a licensed driver. See, also, 
Steinrock v. Hartford Accident & Indemnity Co., 115 N. J. Law, 180, 178 A. 806. 

Numerous authorities are collected on this subject in the report of Stovall 
v. New York Indemnity Co. [157 Tenn. 301, 8 S.W.(2d) 473] in 72 A. L. R. at 
page 1375. 

“Where automobile liability insurance policy extended indemnity to third 
parties driving with assured’s permission, and permitted suit against insured by 
persons injured by operation of the car, held, that deviations by one permitted to 
drive home to change his clothes did not destroy insurer’s liability for death of 
driver’s guest.” Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 
868, 41 A. L. R. 500. 


[2] If we read into the policy the name of the person who was driving with 
the permission of the named assured, as we may by reason of the terms of the 
policy, there should have been a recovery. Fried v. London Guarantee & Acci- 
dent Co., 136 Misc. 740, 242 N. Y. S. 60. The same rule prevails in Massachusetts. 
Guzenfield v. Liberty Mutual Ins. Co., 286 Mass. 133, 190 N. E. 23. 


Although the rule in Pennsylvania is somewhat to the contrary, Brower v. 
Employers’ Liability Assur. Co., 318 Pa. 440, 177 A. 826, we think the view 
adopted in this state, that the driver in possession, with the permission of the 
named assured, is covered, gives full expression to the terms of the contract a: 
evidenced by the written policy in suit. 

Judgment is reversed. 
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DRENNAN v. SUN INDEMNITY CO. OF NEW YORK. 
Court of Appeals of New York. May 19, 1936. 
2 Northeastern Reporter (2d) 534. 
1. INSURANCE. 


As respects waiver, an insurer is bound by any acts or representations of its 
agent within scope of his apparent authority, and secret limitations will not 
avail where insurer holds out its agent as having plenary authority; but, where 
the insurer gives to an insured notice of limitation upon authority of agent, 
insured can hold insurer upow an agreement made by agent in disregard of such 
limitations only where it is shown that insurer has removed the limitations. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

2, INSURANCE. 

Although an insurer may itself waive any contractual condition or restriction 
in a policy, even the condition that a waiver, extension, or change must be in 
writing, and although such waiver may be established by a course of conduct 
giving rise to an estoppel or by the word or act of a duly authorized agent, it 
does not result that provisions of a policy limiting powers of an agent or restrict- 
ing manner in which policy may be extended or its provisions waived are not 
given their intended effect. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


3. INSURANCE. 

Agent’s alleged oral agreement of extension or waiver of express terms of 
automobile liability policy providing that term of policy was three months subject 
to an extension by indorsement upon policy was ineffectual to extend policy, in 
absence of proof that agent had any authority to make such agreement without 
indorsement or to waive limitations placed in policy upon his authority, or proof 
that insurer or any officer or general agent knew agent had assumed to exercise 
such authority or any acts by insurer justifying insured or broker in relying upon 
promise of agent. 

(For other cases, see Insurance, Dec. Dig. §§ 145[2], 376|2].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Florence Drennan, an infant over fourteen years of age, by her 
guardian ad litem, Margaret Drennan, against the Sun Indemnity Company of 
New York. From an order of the Appellate Division (244 App. Div. 571, 280 
N. Y. S. 723), reversing, upon questions of fact and of law, a judgment in 
favor of plaintiff entered upon a verdict, and directing a dismissal of the com- 
plaint, plaintiff appeals. 

Affirmed. 

M. Elliot Gordon, of New York City, for appellant. 

Joseph F. Hanley, of New York City, for respondent. 

LEHMAN, Judge. 

On July 7, 1930, the plaintiff was struck and injured by an automobile 
operated by the Zion Funeral Parlors, Inc. She recovered a judgment against 
that corporation for the consequent injuries. Execution upon that judgment has 
been returned unsatisfied. Then the plaintiff began this action to recover the 
amount of that judgment from the defendant insurance company pursuant to 
the provisions of section 109 of the Insurance Law (Consol. Laws, c. 28). Judg- 
ment in favor of the plaintiff in this action was reversed by the Appellate Division 
and the complaint dismissed. The problem presented upon this appeal is whether 
the policy of insurance issued by the defendant insurance company to the Zion 
Funeral Parlors, Inc., had expired at the time of the accident. 

The policy was issued on February 20, 1930, by Louis C. Kuhn, a general 
agent of the insurance company. It was dated February 10, 1930. The policy 
provided that: “The term of this policy is three months, beginning at noon on 
the 10th day of February, 1930, and ending at noon on the 10th day of May, 1930, 
Standard Time at.the Assured’s address hereinafter set forth.” ‘The policy bore 
an “installment payment indorsement” which provided, in part: “The Company, 
having issued the undermentioned Policy for a period of three months in con- 
sideration of an advance premium of $114.00 Liab. $54.00 PD Dollars ($168.00), 
hereby agrees that at the option of the named Assured, the period of said Policy 
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may be extended as follows: 1. If, on or before date of expiration of the said 
Policy, the named Assured shall request that it be continued in force for another 
three months from the said date and shall pay an additional advance premium of 
$85.50 Liab. $40.50 PD Dollars ($126.00) for said extension, the Company will by 
endorsement extend the Policy for the said period of three months to expire on 
August 10th, 1930, at twelve o’clock noon, Standard Time at the named Assured’s 
address given in such policy.” 

No indorsement extending the policy was ever placed upon the policy, and 
concededly no payment of premium in advance was made to the company’s agent 
prior to the date set for its expiration. The contract between the parties was 
embodied in the policy. By its terms it had expired before the date of the 
accident on July 8, 1930, but the plaintiff maintains that it was extended by an 
oral agreement made between the company’s agent and the broker of the assured. 

We assume upon this appeal that the company’s agent did in fact assume to 
waive the provisions of the policy and to grant an oral extension of the policy 
without payment, of the premium in advance. The question remains whether 
such oral extension was binding upon the insurance company. It was not binding 
unless the company had given its agent actual or apparent authority to grant 
such an extension in behalf of the company. Undoubtedly the company extended 
credit to the agent for the payment of premiums paid to the agent. Perhaps 
the agent had actual or apparent authority to give credit to an assured or to a 
broker of an assured for the payment of premiums, though the policy provided 
that such payment should be made in advance. Even though we assume all this, 
we fail to find in this record any basis for an inference that the company’s agent 
had any authority, either express or apparent, to extend the policy of insurance 
without indorsement upon it. 

The assured had agreed to the provisions of the policy that any extension 
should be evidenced by indorsement upon it. The assured had notice of a limita- 
tion upon the authority of the agent to change or enlarge its terms, for the 
policy provided that: “No erasure or change appearing on this policy as originally 
printed nor change or waiver of any of its terms or conditions or statements, 
whether made before or after the date of this policy, shall be valid unless set 
forth in an endorsement added hereto and signed by the President or the Secre- 
tary of the Company. Neither notice given to nor the knowledge of any agent 
or any other person, whether received or acquired before or after the date of this 
policy, shall be held to waive any of the terms or conditions or statements of this 
policy, or to preclude the Company from asserting any defense under said terms, 
conditions, and statements, unless set forth in an endorsement added hereto and 
signed by one of the said officers.” 

[1] The company is bound by any acts or representations of its agents within 
the scope of this apparent authority. Secret limitations will not avail where 
the company holds out its agent as having plenary authority; but where the 
company gives to an assured notice of a limitation upon the authority of an 
agent, the assured can hold the company upon an agreement made by the agent 
in disregard of such limitations only where it is shown that the company has 
removed the limitations. 


We have said long ago that “the effect of such stipulations in a contract of 
insurance as well as the manner in which they may be modified or waived by 
agents of the company have been so thoroughly discussed, and so clearly pointed 
out that a reference to some of the more recent cases on the subject is all that 
is needful here. (Allen v. German-Amer. Ins. Co., 123 N. Y. 6 [25 N. E. 309]; 
Quinlan v. Providence Washington Ins. Co., 133 N. Y. 356 [31 N. E. 31, 28 Am. 
St. Rep. 645]; Messelback v. Norman, 122 N. Y. [578], 583 [26 N. E. 34]; 
Walsh v. Hartford Fire Ins. Co., 73 N. Y. 5.) Under the doctrine of these cases 
we see no escape from the result which the parties to the contract stipulated 
should follow the breach of the condition, with respect to subsequent insurance, 
unless consent was given in the manner provided.” Baumgartel v. Providence- 
Washington Ins. Co., 136 N. Y. 547, 551, 32 N. E. 990, 991. 

[2] It is true that we have also held that the insurance company may itself 
waive any contractual condition or restrictions in a policy; even the condifion that 
a waiver, extension, or change must be in writing. Such waiver may be estab- 





Aut 


lishe 
of 
ches 
Smz 
57 ] 
pow 
or i 
inte: 
com 
is 1 
siste 
the 
mat 
of I 


vide 
inde 
poli 
The 
agre 
autl 
autl 
to» 
prot 
asst 
poli 
to | 
the 


cost 
insu 
to 
“pre 
and 


Auto.] Dime Taxi Co. et al. v. Central Mut. Ins. Co. of Chicago 727 


lished by a course of conduct which gives rise to an estoppel or by word or act 
of a duly authorized: agent. Pechner v. Phoenix Ins. Co., 65 N. Y. 195; Man- 
chester v. Guardian Assur. Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600; 
Smaldone v. President, etc., of Insurance Co. of North America, 162 N. Y. 580, 
57 N. E. 168. That does not mean that the provisions of a policy limiting the 
powers of an agent, or restricting the manner in which the policy may be extended 
or its provisions waived, are not given their intended effect. Such provisions are 
intended to be effectual unless or until the parties agree otherwise and the 
company can be bound by an agreement of waiver only where such agreement 
is made by an agent who is authorized to make it. “There is no necessary incon- 
sistency in the decisions of this court on the subject. The determination of 
the question depends on the rank and authority of the agent and the subject- 
matter with reference to which he assumes to act.” Smaldone v. President, etc., 
of Insurance Co. of North America, supra, 162 N. Y. 580, at page 583, 57 N. E. 168. 

[3] We apply both rules here. The assured accepted a policy which pro- 
vides that the term of the policy is three months subject to an extension by 
indorsement upon the policy. No such extension has been indorsed upon the 
policy. Therefore, according to its terms, it had expired before the accident. 
The alleged oral agreement of extension or waiver of the express terms of the 
agreement was made by an agent in disregard of the limitations placed upon his 
authority by the policy. There is no proof in the record that the agent had any 
authority to make an oral agreement to extend the policy without indorsement or 
to waive the limitations placed in the policy upon his authority. There is no 
proof that the company or any officer or general agent knew that the agent 
assumed to exercise such authority. The assured may have failed to read its 
policy; the broker of the assured and the agent of the company may have chosen 
to disregard it; the company has done nothing which justified the assured or 
the broker in relying upon the promise or assurance of the company’s agent beyond 
the limitation placed upon the agent’s authority. It has a right, then, to stand 
upon the terms of the written policy, and the assured has no policy which places 
liability upon the company for the injuries suffered by the plaintiff. 

The judgment should be affirmed, with costs. 

Crane, C. J., and O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., concur. 

Judgment affirmed. 


DIME TAXI CO. et al. v. CENTRAL MUT. INS. CO. OF CHICAGO. No. 14307. 
Supreme Court of South Carolina. June 9, 1936. 
186 Southeastern Reporter 391. 
1. INSURANCE. 


Where automobile liability policy authorized insured to provide at insurer’s 
cost such immediate surgical relief as is imperative at time of accident, but 
insured denied authorizing general treatment and hospitalization or promising 
to pay surgeons and hospital for treatment of injured party, insured held not 
“proper party” to sue insurer in behalf of surgeons and hospital for treatment 
and hospitalization. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

2. INSURANCE. 

Under automobile liability policy which authorizes insured to provide at 
insurer’s cost such immediate surgical relief as is imperative at time of accident, 
insurer’s liability to party who rendered service to injured person or to insured 
who sues to recover amounts paid out for such service should be limited in recov- 
ery to reasonable sum for immediate relief made imperative, dependent upon 
nature and severity of injury. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Term such “immediate surgical relief as is imperative” as used in automobile 
liability policy authorizing insured to provide such relief at insurer’s cost con- 
templates emergency or “first hand” relief, and does not include surgical treat- 
ment or hospitalization, or other expenses incident to ordinary treatment of 
victim of accident some time after accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
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Appeal from Greenville County Court; John L. Plyler, Judge. 

Action by Dime Taxi Company, a partnership composed of M. Shahid and F. 
Shahid, against the Central Mutual Insurance Company of Chicago. From a 
judgment for plaintiffs, defendant appeals. 

Reversed and remanded, with directions. 

Hicks & Johnston, of Greenville, for appellant. 

Jester & Wooten and Wilton H. Earle, all of Greenville, for respondents. 


CLINTON COTTON OIL CO. 2 a ACCIDENT & INDEMNITY 
4 o. 14312. 
Supreme Court of South Carolina. June 11, 1936. 
186 Southeastern Reporter 399. 
INSURANCE. 


Former employee of insured who happened to be present at insured’s ware- 
house and was fatally injured by sudden backing of insured’s truck, which he 
started to assist in unloading at suggestion of insured’s manager, held “employee” 
as matter of law, within exception of automobile liability policy excluding liability 
for death of employee, under which insurer was thereby not liable. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Carter, J., dissenting. 

Appeal from Common Pleas Circuit Court of Barnwell County; C. J. Ramage, 
Judge. 

Action by the Clinton Cotton Oil Company against the Hartford Accident & 
Indemnity Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

McKay & Manning, of Columbia, for appellant. 

Edgar A. Brown, of Barnwell, and R. W. Wade, of Clinton, for respondent. 


ROUNTREE MOTOR CO. et al. ag ee CO. OF NORTH AMERICA. 
‘o. 10159. 
Court of Civil Appeals of Texas. Galveston. May 14, 1936. 
Rehearing Denied June 4, 1936. 
95 Southwestern Reporter (2d) 550. 
1. INSURANCE. 

Insurer, having pleaded and conclusively established issuance of theft policy 
to automobile manufacturer, theft of automobile from dealer, payment of loss, 
and transfer of title to insurer from both manufacturer and dealer, and having 
sequestered automobile found in defendant’s possession, held bound further to 
prove merely that stolen automobile and sequestered automobile were identical, 
and hence court properly submitted cause on single issue regarding such identity. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

2. INSURANCE. 

In action by theft insurer as insured’s subrogee and assignee to recover stolen 
automobile allegedly found in defendants’ possession, theft need not be proved 
with strictness required for conviction in criminal case; it being sufficient to show 
that unknown person deprived insurer of possession of automobile without its 
consent. 


(For other cases, see Insurance, Dec. Dig. § 607.) 

Appeal from District Court, Harris County; Hon. Ewing Boyd, Judge. 

Suit by the Insurance Company of North America against the Rountree Moto 
Company and others. Judgment for plaintiff, and defendants appeal. 

Affirmed. 


Henderson & Copeland, of Houston, for appellants, 
Bryan & Bryan, of Houston, for appellee. 
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HOLLAND SUPPLY CORPORATION v. STATE FARM MUT. 
AUTOMOBILE INS. CO. 
Supreme Court of Appeals of Virginia. June 11, 1936. 
18 Southeastern Reporter 56 
1. INSURANCE. 


Automobile indemnity policy provision relieving insurer of liability for losses 
or damage caused while automobile is being driven or operated by person 
violating any law or ordinance as to age or driving license held not unreasonable 
or contrary to public policy (Code Supp. 1932, §§ 2154 (170) to 2154 (203). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 

Generally, where language in insyrance contract is uncertain or ambiguous, it 
must be construed most favorably to insured, but such rule has no application 
where there is no uncertainty or ambiguity in language used. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. i 

Under automobile indemnity policy relieving insurer of liability for losses or 
damage caused while automobile was being driven or operated by any person 
violating any law or ordinance as to age or driving license, insurer held not 
liable for expenses incurred by insured in defending claim for damages inflicted 
by truck while it was being operated by adult experienced driver in violation of 
law as to driving license (Code Supp. 1932, §§ 2154 (170) to 2154 (203). 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Error to Circuit Court, Nansemond County. 

Action by the Holland Supply Corporation against the State Farm Mutual 
Automobile Insurance Company. To review a judgment for defendant, plaintiff 
brings error. 

Affirmed. 

Argued before Holt, Hudgins, Gregory, Chinn, and Eggleston, JJ. 

Thomas L.. Woodward, of Suffolk, for plaintiff in error. 

Rixey & Rixey and C. C. Sharp, all of Norfolk, for defendant in error. 


LEWIS v. STATE AUTOMOBILE MUT INS. CO. No. 8355. 
Supreme Court of Appeals of West Virginia. June 9, 1936. 
186 Southeastern Reporter 301. 
2. INSURANCE. 

In action on automobile theft policy wherein insurer claimed that insured 
falsely represented. that automobile was new and that certain price was paid 
therefor, whether insured had knowledge of- policy warranties which were filled 
in by insurer’s agent held for jury. 


(For other cases, see Insurance, Dec, Dig. § 668[15].) 
Syllabus by the Court. 


1. An instruction contrary to the law of the case as laid down on a former 
writ of error is properly refused. 

2. A case in which the evidence is sufficient to support the jury verdict. 

Error to Circuit Court, Cabell County. 

Action by W. M. Lewis against the State Automobile Mutual Insurance 
Company. The jury returned a verdict for plaintiff, and on defendant’s motion, 
the trial court set the verdict aside and awarded a new trial, and plaintiff brings 
error. 

Judgment reversed, verdict reinstated, and judgment entered for plaintiff. 

Wilcox & West, of Huntington, for plaintiff in error. 

Fitzpatrick, Brown & Davis and Edmund A. Marshall, all of Huntington, for 
defendant in error. 

Woops, Judge. 

This is an action on a contract of insurance for damages to a certain auto- 
mobile, due to theft. The trial court’s action on the first trial of this case in 
directing a verdict for defendant at conclusion of plaintiff's evidence was reversed 
by this court and the case remanded for a new trial. Lewis v. State Automobile 
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Mutual Ins, Co., 115 W. Va. 405, 177 S. E. 449. In that case we held: “Where 
facts regarding a risk are correctly stated to the agent of an insurance company 
in an oral application for a policy, and the company makes erroneous insertion 
of such facts in the warranty in the policy, upon which the same is issued, the 
company is estopped to assert their falsity as a defense to the policy, in the 
absence of knowledge of such erroneous insertion on behalf of the insured.” On 
the second trial, the jury, after hearing evidence for both the plaintiff and 
defendant, returned a verdict in favor of the plaintiff in the amount of $550, and, 
on defendant’s motion, the trial court set the same aside and awarded a new 
trial. The plaintiff prosecutes error. 

As pointed out in our former opinion, the defense was predicated on an 
alleged breach of “schedule of warranties,” wherein plaintiff, by accepting the 
policy, purported to specifically warrant that the car was “new” and the purchase 
price, $1,725. 

The plaintiff's evidence, which is substantially the same as on first trial, is to 
effect that, after purchase of car, he informed defendant’s agent over the ’phone 
that he had purchased a 1931 Auburn for $800 cash; that it was worth from $1,200 
to $1,300; that he wanted $1,000 insurance on it; that he was informed that “it is 
covered right now”; that he never knew that same was not properly inserted in the 
application and policy until some time after the damage to the car had been 
ascertained; and that he never made representations as to kind and purchase price 
as appears in the policy. 

Defendant countered with evidence that its agent was advised over the 'phone 
that the car was new and purchased for $1,725, etc., and that the policy was issued 
in accordance with such information; that a written application embodying such 
information was submitted the following morning to defendant for his signature: 
and that the policy was delivered a day or two thereafter. 

The case went to the jury on an instruction, offered by plaintiff, to effect that 
the falsity of the entry in the policy did not preclude plaintiff unless the jury 
believed that the former knew before loss of the presence of such warrantis; 
and that plaintiff, in the absence of knowledge to the contrary, had a right to 
presume that entries were made in accordance with information given over the 
*phone. 

The points of error relied on to support the action of the trial court in 
setting aside the verdict and awarding a new trial are: (1) The refusal of 
defendant's instruction; and (2) the insufficiency of the evidence. 

[1, 2] The proffered instruction was to the effect that although plaintiff gave 
proper information, if defendant’s agent misunderstood, and with honest mis- 
understanding, caused the policy to be so written, then there was no contract and 
verdict should be for defendant—citing Meadows v. American Eagle Fire Ins 
Co., 104 W, Va. 580, 140 S. E. 552, and Johnson y. Dixie Fire Ins. Co., 108 W. Va. 
512, 152 S. E. 11. The situations presented in those cases are not analoguos to 
the instant case. Defendant’s position is not tenable under the syllabus herein- 
before quoted from opinion on former writ of error, which is the law of the 
instant case. If the jury believed the plaintiff’s testimony, then defendant, under 
the decisions, is estopped to say that there was not a meeting of the minds. 

While the chain of events may have been unusual, yet there is a direct con 
rr in the testimony on all material issues, of which the jury were the final 
arbiters. 

The judgment must be reversed, the verdict of the jury reinstated, and 
judgment entered here for the plaintiff. 

Judgment reversed; verdict reinstated; entered. 

ADKINS v. WESTERN & SOUTHERN INDEMNITY CO. No. 8328. 

Supreme Court of Appeals of West Virginia. June 9, 1936. 
186 Southeastern Reporter 302. 
1. INSURANCE. 


Consideration is essential to enforceability of an insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 137[1].) 


: pga Syllabus by the Court. 
1. Consideration is essential to the enforceability of an insurance contract 
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Auto. | Adkins v. Western & Southern Indemnity Co. 73 


2. When the record in an action or suit is such that an appellate court cannot, 
in justice, determine the judgment that should be finally rendered, the case may 
be remanded for further development. 

Error to Circuit Court, Wayne County. 

Action by Boyd N. Adkins against the Western & Southern Indemnity Com- 
pany. To review a judgment for plaintiff, defendant brings error. 

Reversed and remanded. 

John E. Jenkins, of Huntington, for plaintiff in error. 

James Damron and Jess Hammock, both of Huntington, for defendant in 
error. 

Litz, Judge. 

This is an action upon an automobile liability insurance policy. 

On September 3, 1933, the defendant, Western & Southern Indemnity Com- 
pany, issued an automobile liability insurance policy for a term of ten months, to 
the board of education of Wayne county in consideration of a premium, later paid 
by the board, of $1,262.35, covering the operation of school busses in the county. 
The policy, among other protective covenants, provided as follows: “In con- 
sideration of the premium at which this policy if written, the company further 
undertakes and agrees to pay, within the limits at which this policy is written, 
and without regard to liability or non-liability on the part of the named assured, 
such amounts as the agent, servants and employees of the named assured, or any 
one or more of them, shall become obligated to pay by reason of liability imposed 
by law upon such agents, servants and employees, or upon any one or more of 
them, for damages on account of bodily injuries, including death at any time 
resulting therefrom, accidentally sustained by any person or persons (except 
employees of the named assured engaged in the course of their employment) and 
caused by the operation or use for the named assured of motor vehicles of the 
named assured designated in this policy by such agents, servants and employees, or 
by any one or more of them, while acting within the scope of their employment.” 

On May 24, 1934, one of the busses covered by the policy while being operated 
by the plaintiff, Boyd N. Adkins, as a servant of the board of education, collided 
with a bridge, causing injury to Byrd Finley, a public school pupil, who was riding 
in the bus. Thereafter, Byrd Finley instituted an action by J. Finley, as next 
friend, against Adkins and the board of education. The action having been 
dismissed against the board, upon demurrer, judgment in the sum of $800 was 
rendered against Adkins in favor of Byrd Finley. This action was then brought 
by Adkins to recover from the insurance company the amount of the judgment, 
costs, interest, and a fee of $150 to his attorneys for instituting and prosecuting 
the same. Defendant pleaded the general isue and filed two special pleas; the 
first, averring that the act of the board of education in obtaining the insurance 
policy was ultra vires, rendering the policy void; the second, charging that the 
plaintiff had failed to promptly furnish defendant with a copy of the summons in 
the original action as required by the policy. Upon the trial of the case, the jury 
rendered a verdict for the full amount sued for, and judgment was entered 
accordingly. 

[1, 2] Section 13, article 8, chapter 11, Code 1931, prohibits a board of edu- 
cation to expend any money or to incur any indebtedness which it is not expressly 
authorized by law to expend or incur, and authorizes the recovery of any money 
paid in violation thereof. In Board of Education of Raleigh County v. Com- 
mercial Casualty Ins. Co. (W. Va.) 182 S. E. 87, a recovery of the premium paid 
by the board of education for a similar policy was upheld on the ground that 
the board of education was not, at the time of the expenditure, authorized by law 
to expend money or incur indebtedness for liability insurance for the operation of 
school busses. (Such expenditure is now authorized by chapter 60, Acts 1935.) 
In the event the board of education recovers the premium, which it may do under 
our ruling in the Board of Education of Raleigh County Case, there will be a 
failure of consideration for the promise of indemnity. “The premium is of the 
very essence of the contract, or, in other words, the premium paid by the assured 
and the peril assumed by the insurer are two correlatives inseparable from each 
other, it being their union which constitutes the essence of the contract. Conse- 
quently, payment or agreement to pay a premium by the insured is a condition 
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precedent to, or at least concurrent with, the assuming of any liability by an 
insurance company.” 3 Couch on Insurance, § 581. It would be unjust, however, 
to permit.the defendant to plead failure of consideration as long as it retains the 
premium. 

“We are, therefore, of opinion, in accordance with the principle of our hold- 
ing in Taylor v. McMillan Hospital, 184 S. E. 852, to reverse the judgment, set 
aside the verdict, and remand the case for the purpose of affording defendant the 
choice of returning the premium to the board of education and setting up the 
payment as a defense to the action or of suffering another judgment on the 
present record. 

Reversed and remanded. 





Cas. ] Maryland Casualty Co. v. Kern County 


CASUALTY 


MARYLAND CASUALTY CO. v. KERN COUNTY. 
GLEN FALLS INDEMNITY CO. v. KERN COUNTY et al. Nos. 7924, 7974. 
Circuit Court of Appeals, Ninth Circuit. May 5, 1936. 
83 Federal Reporter (2d) 774. 
1. INSURANCE. 


As respects whether passbook issued by building and loan association was 
record of county within provision of burglary and robbery policy, requiring rec- 
ords showing loss, account in name of person who was county treasurer, with 
addition of word “Treas.,” was not a trust account in favor of water district, 
funds of which were deposited, county treasurer or county. 


(For other cases, see Insurance, Dec. Dig. § 33214.) 


2. INSURANCE. 

In determining parties’ relative duties under burglary and robbery policy 
issued to county, it must be considered that county can act only through officers, 
and that officers only act for county when legally pursuing their duties. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

3. INSURANCE. 

County held not precluded on ground of breach of warranty requiring keeping 
»£ records from recovering on burglary and robbery policy for loss of funds, part 
of which county treasurer had deposited with building and loan association, 
because only record of deposit was passbook which was not a county record, 
where such deposit was unauthorized (Pen. Code Cal. § 424; Const. Cal. art. 11, 
§ 1644, amendment adopted in 1924). 

(For other cases, see Insurance, Dec. Dig. § 33234.) 

4. INSURANCE. 

Burglary and robbery insurer, if it denied liability before expiration of sixty 
lays after loss when proof of loss was required to be furnished, waived such 
formal proof. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

5. INSURANCE. 

Adjuster employed to adjust loss under burglary and robbery policy was 
authorized to waive notice and proof of loss, and denial of liability by him would 
be such a waiver. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

6. INSURANCE. 

Denial of liability under burglary and robbery policy issued to county, which 
was made to district attorney, would waive furnishing of proof of loss though 
district attorney was not authorized by formal resolution of board of supervisors 
to act on behalf of county (Pol. Code Cal. §§ 4041.22, 4153, 5154). 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

7. INSURANCE. 

Burglary and robbery insurer waived furnishing of formal proof of loss 
within sixty days after June 25, when robbery occurred, where before July 1 
adjuster denied liability, on such date district attorney gave notice and claimed 
for loss as particularly as was then possible, no blanks were furnished by insurer 
until August 26, and proof of loss was made thereon as soon thereafter as 
possible. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

8 INSURANCE, 

In action on burglary and robbery policies, testimony as to statements made 
by adjuster tending to show that he had denied liability held admissible to show 
waiver. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeals from the District Court of the United States for the Southern 
District of California, Northern Division; Paul J. McCormick, Judge. 

Actions by Kern County against the Maryland Casualty Company and the 
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Glen Falls Indemnity Company, respectively, wherein after consolidation for 
trial the Standard Accident Insurance Company was joined as a defendant. From 
judgments for plaintiff, original defendants appeal and plaintiff files a cross- 
appeal. 

Affirmed. 

George M. Naus and Donald Seibert, both of San Francisco, Cal., for 
appellant Maryland Casualty Co. 

Thornton & Watt and H. A. Thornton, all of San Francisco, Cal., for 
appellant Glen Falls Co. 

Thomas Scott, Dist. Atty. for Kern Co., W. A. McGinn, Asst. Dist. Atty., 
Harvey & Johnston, and Alfred H. McAdoo, all of Bakersfield, Cal., for appellee 
Kern Co. 

Frank P. Deering and James Walter Scott, both of San Francisco, Cal., for 
appellee Standard Acc. Ins. Co. 

Before Wilbur, Mathews, and Haney, Circuit Judges. 


MARTIN v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO. 
No. 3117. 
Circuit Court of Appeals, First Circuit. As Amended June 29, 1936. 
84 Federal Reporter (2d) 6. 
1. INSURANCE. 

Rhode Island statute authorizing action directly against liability insurer bears 
upon remedy rather than performance, and of its own force is inapplicable to 
contracts executed outside of state (Gen. Laws R. I. 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 59114). 

2. INSURANCE. 

Statute authorizing direct action against liability insurer applies only to 

liability policies and not indemnity policies (Gen. Laws R. I. 1923, c. 258, § 7). 


(For other cases, see Insurance, Dec. Dig. § 591%). 
3. INSURANCE. 


Liability policy executed and delivered in Illinois, which was unilateral con- 
tract and of no binding force until delivery to insured in Illinois, held Illinois 
contract and not Rhode Island contract, and unaffected by Rhode Island statute in 
so far as statute was applicable of its own force only to Rhode Island contracts 
(Gen. Laws R. I. 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 


4. INSURANCE. 

Where accidents covered by Illinois liability policy could only occur in 
Rhode Island and policy provided that specific statutory provision of state in 
which liability was asserted should be substituted for inconsistent provision of 
policy, Rhode Island statute authorizing action on liability policies directly 
against insurer held to have become part of policy in substitution for provision 
of policy prohibiting suit against insurer before loss was made certain by judg- 
ment or agreement with consent of insurer (Gen. Laws R. I. 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 591%). 

5. INSURANCE. 
Ambiguity in insurance policy must be resolved against insurer issuing policy. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Policy .insuring employer against loss from liability imposed by law on 
employer for damages held “liability policy” and not “indemnity policy,” as 
regards applicability of state statute providing for action on “liability” policies 
directly against insurer (Gen. Laws R. I. 1923, c. 258, § 7). 

Policy provided that insurer was to give prompt service in investi- 
gating cases covered by policy, in conducting negotiations for settlement, 

or contesting claims, in defending suits brought against employer, and was 

to pay all expenses and costs in such proceeding, and all interest accruing 

on any judgment for which insurer was liable, up to date insurer should 

have paid its share of judgment; that employer should give written 
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Cas.] Maryland Cas. Co. v. Citizens Bank of Tupelo, Miss. 735 


notice of accident and claim on account thereof, and of suit against 

employer to enforce claim; that employer was prohibited from volun- 

tarily assuming liability or incurring expense of settling claim except at 
his cost, or from interfering in any negotiation for settlement or in legal 
proceeding. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from the District Court of the United States for the District of 
Rhode Island; John C. Mahoney, Judge. 

Action by Manuel Luiz Martin against the Zurich General Accident & 
Liability Insurance Company, Limited. Judgment for defendant (13 F. Supp. 
162), and plaintiff appeals. 

Judgment vacated, and case remanded, with directions. 

William A. Gunning, of Providence, R. 1, for appellant. 

Hoyt W. Lark, of Providence, R. I., for appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 


MARYLAND CASUALTY CO. v. CITIZENS STATE BANK OF 
TUPELO, MISS. No. 8045. 
Circuit Court of Appeals, Fifth Circuit. June 1, 1936. 
84 Federal Reporter (2d) 172. 
1. INSURANCE. 

In action on burglary insurance policy for value of drainage district bonds 
burglariously taken from insured, evidence of value of bonds held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Northern District 
of Mississippi; Allen Cox, Judge. 

Action by the Citizens State Bank of Tupelo, Miss., against the Maryland 
Casualty Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edw. B. Klewer and Frank J. Glankler, both of Memphis, Tenn., and Millard 
E. Lee, of Selmer, Tenn., for appellant. 

Guy Mitchell, of Tupelo, Miss., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

HutcuHeson, Circuit Judge. 

The suit was on a burglary insurance policy for the value of drainage district 
bonds burglariously. taken from the bank. The defense under the general issue 
was that the bonds were without value. Tried to a jury, the result was a verdict 
for plaintiff, fixing the value of the bonds at $15,000, a remittitur of $4,000 by 
and a judgment for plaintiff for the amount thus fixed. 

Defendant appealing, assigus as error the exclusion of proffered evidence on 
the issue of value, the refusal to direct a verdict, the entry of judgment and the 
refusal to grant a new trial, all for want of evidence of value. Also assigned 
as error is the requirement of a remittitur of only $4,000, instead of $7,000 or 
$8,000, in view of the judge’s opinion, expressed in passing on the motion for new 
trial, that the verdict was excessive, and that the bonds were worth only some 
seven or eight thousand dollars. 

Appellee counters the claims of the assignments on want of evidence with the 
confident assertion that there was positive evidence of value not only to take the 
case to the jury for some verdict, but fully sustaining the verdict rendered. It 
opposes the claims of error in the exclusion of evidence on the ground (1) that 
the evidence offered was irrelevant and inadmissible, since it had to do with tax 
delinquencies and sales of portions of the property made after plaintiff had lost 
the bonds by burglary, and defendant’s liability on them had accrued. (2) That 
if relevant at all as a circumstance tending to show the value of the bonds when 
they were stolen, it was only so remotely, and whether it should be admitted or 
not rested in the sound discretion of the trial court. It replies to the claimed 
error of the trial judge in requiring a remittitur of only $4,000, that this too, is 
a matter confided to that court’s discretion, and appellant may not complain here 
either of the excessiveness of the verdict, or of the action of the trial court in 
regard to that excessiveness. 
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{1, 2] We agree with appellee. The case was a typical one for a jury. The 
bonds, negotiable in form and in fact, were those of a small special drainage 
district, created under the laws of Tennessee. By those laws their only security 
was the value of the lands up to the assessments against them. At the time of 
the burglary some of the lands, to wit, 95 acres out of more than a thousand, 
in that district had completely discharged their assessments. Others were delin- 
quent, and had been sold for delinquency and the general state of their security 
and the narrowness of the market for the bonds was such that they had no 
market value. They had a value though, determined by the value of the lands 
against which they stood charged. 

Plaintiff in addition to relying on the prima facie value the face of the bonds 
imports offered definite and positive evidence as to the value of the lands they 
were charged upon in support of its claim that the bonds were fully worth their 
face. Defendant offered evidence which, if believed, established that the . bonds 
were not worth near that sum. This evidence took the form of opinion evidence 
of the value and the delinquent condition of the lands as to tax and bond. pay- 
ments. Its evidence, if believed, made a very strong case for a very small value. 
All of this evidence, however, was submitted to and heard by the jury under a 
charge not excepted to, and therefore it must be presumed, presenting to the 
satisfaction of the defendant, all of its theories and defenses. In addition to the 
opinion evidence, there was evidence as to the character and value of the land, 
and the jury was entitled to its own opinion in aid or in despite of the opinion 
evidence. United States v. Monger (C. C. A.) 70 F.(2d) 361, 363. The jury 
found the issue of value for plaintiff. 

The District Judge, in refusing a motion for new trial, gave it as his opinion 
that the evidence had shown the bonds to be worth only seven or eight thousand 
dollars, not more than half the value the jury found, and feeling that the verdict 
was excessive, he ordered a $4,000 remittitur. Nothing in either the evidence 
itself, nor in the expressed attitude of the court regarding it, at all supports the 
contention of appellant that there was no evidence of value. Appellant does 
make a strong showing on its contention that even as reduced by the remittitur 
the verdict was excessive, but it makes out no such clear case of a denial of 
justice as would justify this court in granting the extraordinary relief of revers 
ing the judgment because a grievously unjust result had occurred. Dillingham 
v. U. S. (C. C. A.) 76 F.(2d) 36; Maryland Casualty Co. v. Reid (C. C. A.) 76 
F.(2d) 30; Boyett v. United States (C. C. A.) 48 F.(2d) 482. It does not at 
all make out a case on its point that for want of evidence on the issue of value, 
a verdict should have been directed in its favor. 

[3, 4] Nor is appellant in any better case in its reliance for reversible error 
upon its assignments as to the exclusion of evidence of the tax delinquent condi- 
tion of the lands after the date of the robbery. The question at issue was the 
value of the bonds at the time of the robbery and the evidence was full as to 
the condition the land was in as to assessments and delinquencies at that time. 
This showed that half of the lands in the district had been totally in default as 
to payments of assessments from the time of the district’s organization, and that 
the bank had in 1926 bought in 635 acres of the land at a delinquent drainage 
assessment sale. The testimony objected to and excluded merely carried the 
condition of the lands down to the date of the trial. If that evidence was at all 
legally relevant upon the issue of the value of the bonds at the time they were 
stolen, its relevancy was remote and problematical and whether it should have 
been admitted was discretionary with the District Judge. Exclusion of such 
evidence is not reversible error, unless it is made plainly to appear that discretion 
was abused, and that its abuse has affected the substantial rights of the parties. 
Royal Insurance Co. v. Eastham (C. C. A.) 71 F.(2d) 385. Neither abuse of 
discretion in nor substantial prejudice from the exclusion of this evidence is made 
to appear. 

No reversible error appearing, the judgment is affirmed. 





Carroll Co. v. New Amsterdam Casualty Co. 


CARROLL CO. v. NEW AMSTERDAM CASUALTY CoO. 
Supreme Court of Errors of Connecticut. June 10, 1936. 
185 Atlantic Reporter 579. 
2. INSURANCE. 


In store’s suit on its public liability policy requiring notice of accident, charge 
that store could not recover if, where reasonably prudent person would have 
believed an injury had occurred and liability might result, store had decided 
accident was trivial, gave no notice, and in so doing had made a mistake, held 
not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


5. INSURANCE. 

In store’s suit on its public liability policy, charge on notice held not to require 
finding that notice to be effective must have been actually written and signed by 
insured, in view of issues on which case was tried. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Appeal from Superior Court, New Haven County; Alfred C. Baldwin, Judge. 

Action by the Carroll Company against the New Amsterdam Casualty Com- 

pany to recover the amount of the judgment against the assured under a liability 

roe issued by the defendant. Judgment for the defendant, and plaintiff appeals. 
© error. 

Argued before Maltbie, C. J., and Hinman, Avery, Banks, and Brown, JJ. 

Bertrand B. Salzman and Elliott R. Katz, both of New Haven, for appellant. 

Samuel E. Hoyt and Spencer S. Hoyt, both of New Haven, for appellee. 

BANks, Judge. 

The plaintiff operates stores selling cosmetics and kindred articles, and was 
insured in a policy issued by the defendant against liability for injury to persons 
upon the premises of a store operated by it in Rochester, N. Y. On December 
12, 1931, while the manager of that store was demonstrating to a customer a 
bottle of hair dye, the cork of the bottle was ejected and struck the customer 
on or about the eye. Subsequently the customer brought suit against this plaintiff 
to recover for the injury to her eye and recovered a judgment which this plaintiff 
has paid, and it brings this action to recover the amount of the same from this 
defendant. The policy issued by the defendant contained the following provision: 
“The assured shall give immediate written notice of any accident, and like 
notice of any claim or suit resulting therefrom, together with every summons or 
other process, to the executive office of the company at Baltimore, Maryland, 
or to its authorized representative.” The defendant in its answer alleged that 
the plaintiff had not complied with this requirement of the policy. 

The plaintiff claimed to have proved that immediately after the accident the 
customer consulted an optometrist who advised her that there was some slight 
irritation which he thought would clear up; that three days later, at her request, 
the manager of the store called an eye specialist whom she consulted and who 
reported to the manager that there was no injury; that the manager relied upon 
the information given him by the optometrist and the eye specialist and received 
no further notice of any injury until February 29, 1932, when the customer 
appeared at the store and told him that she was having difficulty with her eye; 
and that he then filled out and caused to be signed by the customer a notice and 
report of accident on a blank furnished by the defendant and handed it to an 
adjuster of the defendant. 


The defendant claimed to have proved that the eye specialist examined the 
customer’s eye on December 15th, and again on December 31st, and found and 
reported to her a contusion of the retina and a blurring vision; that he reported 
to the plaintiff's manager that the eye was injured; that within a week after the 
accident the customer reported to the manager that something was wrong with 
her eye and that she could not see out of it; and that no notice of the accident 
was given to the defendant prior to March 1, 1932. 

{1] The plaintiff assigns error in the charge of the court and its failure to 
charge as requested. The plaintiff requested the court to charge that if the jury 
found that the accident appeared to the plaintiff to be trivial, and that it had 
reasonable ground for such belief, and that it was not discovered to be serious 
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until February 29th or March Ist, and that it then gave the defendant’s repre- 
sentative a report of the accident, such report would constitute the notice required 
by the policy and the verdict should be for the plaintiff. The charge of the 
court sufficiently complied with this request. It told the jury that the duty to 
give notice does not arise in the case of a trivial accident when there is no 
reasonable ground for believing at the time that it involves any injury insured 
against, that the duty is complied with if notice is given within a reasonable 
time after the situation assumes an aspect suggestive of a possible claim for 
damage, and that the determinative question is whether the facts known to the 
assured would require a person of ordinary and reasonable prudence to believe 
that liability because of injury may arise. This was substantially in the language 
. the qin in Baker v. Metropolitan Casualty Ins. Co., 118 Conn. 147, 150, 
Pe A 

[2] The court then charged as follows: “If the assured, by its officers or 
employees, assumes the responsibility of deciding as to whether or not the injury 
is trivial, and the circumstances are such that a reasonably prudent person would 
believe that an injury had occurred and as a result of such injury liability may 
have been incurred, and it having decided that it was trivial and that notice 
should not be given, and in so doing it make a mistake, it then assumes the 
responsibility of the injury and the liability therefor, and under such circum- 
stances it cannot recover from its insurer if it later turns out that liability as 
a result of the injury did occur.” The plaintiff complains of this portion of the 
charge as misleading and contrary to the law because, as it says, it holds that if 
the assured decides that the injury is trivial and no notice required, but it later 
turns out that in so deciding it was mistaken, and liability did occur, it has 
assumed the responsibility for the injury and cannot recover. This criticism 
fails to take note of, and give weight to, the statement in the charge that the 
assumption of responsibility by the assured through failure to give notice arises 
only when “the circumstances are such that a reasonably prudent person would 
believe that an injury had occurred and as a result of such injury liability may 
have been incurred.” As thus limited, the charge was in accord with the state- 
ment of the rule in the Baker Case. 

[3] The court charged that the opportunity for seasonable investigation 
afforded by prompt notice was important for the insurer’s protection against 
fraudulent claims and claims which although made in good faith are not valid, 
that one of the purposes to be served by the notice was to give the insured such 
opportunity, but that circumstances might be such as to explain or excuse delay 
in giving the notice. This again was largely in the language of the opinion in the 
Baker Case, but plaintiff claims that it was erroneous in that it failed to state 
that in the present case there was no damage or prejudice to the defendant, 
since it was not claimed by the defendant that the claim for damages was fraudu- 
lent or not made in good faith or not valid, or that the defendant did not have 
a reasonable opportunity to investigate it. Whether or not the defendant was 
prejudiced by the delay in giving notice was not an issue in the case, the plaintiff 
did not request the court to charge that it must show prejudice, and the court 
did not err in failure to so charge. 

[4] The defendant wrote the plaintiff on March 14, 1932, that in view of the 
delayed notice of the accident it was in no position at that time to assume the case 
as covered by its policy. The plaintiff assigns error in the failure of the court 
to charge that by this letter the defendant waived all its defenses except that of 
delayed notice. The plaintiff filed no request to charge upon this point and in the 
absence of such request the court was not bound to charge with regard to it. 

[5] The court charged that the notice of the accident required under the 
policy was a notice by the assured and in writing. The notice which the plaintiff 
claimed to have given was a report upon a blank furnished by the defendant which 
was signed by the person who was injured. The plaintiff says that the charge 
was so worded that the jury must conclude that unless the notice was actually 
written and signed by the insured it would not be effective. Nothing in the record 
indicates that the defendant made any claim that a notice written and signed by 
the injured party and delivered by the plaintiff to and accepted by the representa- 


tive of the defendant would not constitute a sufficient compliance with the require-~ 


RC 


Inc 


Cas. | Deban vy. Continental Casualty Co. 739 


ment of a written notice by the insured. The issue of fact tried was whether 
at the time claimed the defendant’s representative received anything more than 
an oral notice. The charge as it appears in the. record contains an incomplete 
sentence, the meaning of which is not entirely clear, but reading it in the light 
of the issues upon which the case was evidently tried, we cannot believe the jury 
gave to it the constructions which the plaintiff suggests in this assignment of 
error. 

[6] The plaintiff has no cause to complain of the charge upon the question of 
the burden of proof, which placed the burden upon the plaintiff to prove the 
material allegations of its complaint and upon the defendant to prove the affirma- 
tive allegations of its answer. Other criticisms of the charge, including those 
that it did not fairly state the plaintiff’s claims and that in general it was inade- 
quate for the guidance of the jury, do not merit discussion. 

There is no error. 

In this opinion, the other Judges concurred. 


ROME v. LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA. 
No. 16343. 
Court of Appeal of Louisiana. Orleans. June 22, 1936. 
169 Southern Reporter 132. 
1. INSURANCE. 


Defense of City Park Improvement Association’s immunity from suit for 
damages, caused by its employees’ negligencce in performance of governmental 
function, is personal to association, and does not extend to insurance carrier 
agreeing to indemnify association against loss because of liability imposed by 
law for damages on account of bodily injuries or death (Act No. 55 of 1930: 
Rev. Civ. Code, arts. 2098, 3060). 


(For other cases, see Insurance, Dec. Dig. § 615.) 


2. INSURANCE. 

Evidence that there were only two life guards on duty at city swimming pool, 
in which 300 persons were bathing when boy drowned therein, and that one of such 
guards was paying no attention to his duty, but talking with girl at time of 
drowning, held to establish pool operators’ negligence, rendering City Park 
Improvement Association’s indemnity insurer liable to such boy’s parents for his 
death (Act No. 55 of 1930; Act No. 130 of 1896, § 3). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Janvier, J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by Mr. and Mrs. Nicholas Rome against the London & Lancashire 
Indemnity Company of America. Judgment for defendant, and plaintiffs appeal. 

Reversed and rendered. 

C. Ellis Henican, of New Orleans, for appellants. 

Miller, Bloch & Martin, of New Orleans, for appellee. 


DEBAN v. CONTINENTAL CASUALTY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. May 26, 1936. 


2 Northeastern Reporter (2d) 212. 
1. INSURANCE. 


That man representing insurer examined insured’s store and sidewalks and 
made certain measurements of sidewalks, and later insurer’s agent delivered tc 
insured policy, did not enlarge or affect terms of liability policy, which must be 
construed as written. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 


Under liability policy, indemnifying insured against loss from liability for 
injuries sustained by persons upon sidewalk, and excluding liability for injuries 
sustained by person upon elevator, unless such was specifically described in schedule 
and premium paid therefor, insurer he/d not liable for insured’s loss from liability 
for injuries sustained by pedestrian who was thrown to sidewalk when elevator was 
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raised from below sidewalk, where no elevator was described in schedule and no 
premium was paid therefor. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Exceptions from Superior Court, Suffolk County; Brogna, Judge. 

Action of contract by Fares G. Deban against the Continental Casualty Com- 
pany, wherein the trial judge ordered a verdict for the defendant and plaintiff saved 
exceptions. 

Exceptions overruled. 

E. F. Shamon and B. G. Gilbert, both of Boston, for plaintiff. 

S. P. Sears, of Boston, for defendant. 

Crossy, Justice. 

This is an action of contract in which the plaintiff seeks to be indemnified, 
under a policy of insurance issued by the defendant, for loss sustained by him by 
reason of personal injuries received by Nora E. Cook while on the sidewalk adja- 
cent to his premises. The plaintiff, believing he was liable, paid damages, together 
with expenses he had incurred, which were necessitated by the disclaimer of the 
defendant of liability and its failure to defend the action brought against him by 
Nora E. Cook. The defendant’s answer included a general denial; and on April 7, 
1936, the defendant filed a motion to amend its answer in which it was alleged in 
substance that the accident described in the plaintiff’s declaration was not the type 
of accident covered by the policy in question: “that the accident was a result of the 
injured person having been in or upon an elevator car, or in or about an elevator 
well, shaft, hoistway, or equipment thereof, which is a type of accident specifically 
excepted from coverage under the policy * * * that no elevators were described 
in the schedule referred to and no premium paid by the plaintiff for any elevator 
coverage. * * *” 

The case was heard in the superior court. At the conclusion of the evidence 
the defendant presented a motion for a directed verdict in its favor upon the grounds 
that upon the pleadings and the evidence the plaintiff as matter of law was not 
entitled to recover. It was stipulated that if the defendant as matter of law was 
liable to the plaintiff, a verdict should be entered for the plaintiff in the sum of 
$7,312. The judge allowed the defendant’s motion and directed the jury to return 
a verdict for the defendant, to which order, allowance of motion and direction the 
plaintiff excepted. 

It is recited in the bill of exceptions that at the trial it was agreed by the 
parties as follows: That in the years 1923 and 1924 the plaintiff was the proprietor 
and lessee of the store numbered 228 Boylston street, in Boston, extending through 
to Providence street; that “on January 2nd, 1924 a ‘public indemnity’ policy was 
issued to the plaintiff and no question is raised as to its issuance, delivery, or pay- 
ment of premium therefor, and that the policy was in force at the time of the acci- 
dent. That on August 27, 1924, one Nora E. Cook was injured while walking on 
the sidewalk on Providence St., immediately adjacent to the plaintiff’s premises. 
That the accident occurred when a sidewalk elevator or hoist which formed part 
of the sidewalk was raised from below, underneath her and she was thrown and 
hurt. That the said elevator or hoist was raised by operation of the son of the 
plaintiff who was under sixteen years of age. That Nora Cook was not a pas- 
senger on the elevator but was a pedestrian on the sidewalk, did not contemplate 
riding upon or having anything to do with the elevator. That no question of suf- 
ficiency of notice of injury, claim or suit to the defendant is raised by the defendant.” 

The plaintiff testified that he was not in his store when the accident occurred, 
but that when he returned he was notified by his daughter that a woman had been 
hurt on the sidewalk; that he instructed his daughter to notify the insurance com- 
pany, and later he received a summons and sent it to the company; that the company 
refused to appear for him, and he employed counsel to defend him; that during the 
trial he paid $5,000 to Nora Cook’s attorney in settlement of her action against him, 
and $850 to attorneys who appeared for him. He further testified that the elevator 
was four feet square, that the top of it formed a part of the sidewalk, and that it 
pea gee by the janitor of the building, delivery man, and by other tenants of the 

uilding. 

Nora McDonald, called by the defendant, testified that her name formerly was 
Nora Cook; that she was the person involved in the accident; that at that time she 
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did not see the elevator; that she was walking along the sidewalk “and did not know 
it was there until it rose up through the sidewalk underneath her and she was 
thrown and hurt.” 


{1, 2] The first paragraph of the policy issued to the plaintiff is as follows: 
“A. To indemnify the herein named Assured against loss from the liability imposed 
hy law upon the Assured for damages on account of bodily injuries, including death 
resulting therefrom, accidentally suffered, or alleged to have been suffered, within 
the policy period by any person or persons not employed by the Assured, while 
within or upon the premises described in the Schedule or upon the sidewalk or 
other ways immediately adjacent thereto.” This provision would cover ordinary 
accidents on the sidewalk adjacent to the premises described in the schedule. It 
would not cover an assured where, as here, the elevator in the sidewalk rose up 
through it and injured a traveller who was passing over it, because the following 
provisions are also contained in the policy: “2. Exceptions. This policy does not 
cover loss on account of injuries or death suffered by any person or persons caused 
by (a) being in or upon any elevator car, or entering upon or alighting therefrom 
while the same is in charge of an attendant or operator under the age of sixteen 
years; (b) being in or upon any elevator car, or entering upon or alighting there- 
from, or being in or about any elevator well, shaft, hoistway, or equipment thereof 
unless the same is specifically described in the Schedule and a premium paid there- 
for, * * *” The policy shows that no elevator was described in the schedule, 
and that no premium was charged or paid for any elevator or hoist. If, as the 
plaintiff testified, some man representing the insurer came and examined the plain- 
tiff’s store, and the sidewalks, made certain measurements of the sidewalks, and later 
an agent of the defendant delivered to the plaintiff the policy which was issued by 
the defendant, those acts do not enlarge or affect its terms. It must be construed 
as written. To hold otherwise would tend to vary the terms of the policy. Thomas 
vy. Commercial Union Assurance Co., Ltd., 162 Mass. 29, 34, 37 N. E. 672, 44 Am. 
St. Rep. 323; Smith v. Aitna Life Ins. Co., 185 Mass. 74, 76, 69 N. E. 1059, 64 
L. R. A. 117, 102 Am. St. Rep. 326; Ritson v. Atlas Assurance Co., Ltd., 279 Mass. 
385, 393, 181 N. E. 393: American Mutual Liability Ins. Co. v. Condon, 280 Mass. 
517, 526, 183 N. E. 106. The case of Jahns & Knuth Co. v. American Indemnity 
Co., 182 Wis. 556, 196 N. W. 569, cited by the plaintiff, is distinguishable in its facts 
from the case at bar. Manifestly the policy here involved does not cover the loss 
for which reimbursement is claimed, and the defendant is not precluded from deny- 
ing liability. The policy covered ordinary accidents occurring on the sidewalk but 
did not include accidents involving sidewalk elevators. Exception (a) in the policy 
refers to accidents to passengers. Exception (b) refers to persons “being in or 
upon an elevator car, or entering upon or alighting therefrom, or being in or about 
any elevator well shaft, hoistway, or equipment thereof unless the same is specificaily 
described in the Schedule and a premium paid therefor.” 

The éntry must be 

Exceptions overruled. 
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MISCELLANEOUS 


CHICAGOLAND AGENCIES, Inc. v. PALMER, Director of Insurance. 
No. 23202. 
Supreme Court of Illinois. June 17, 1936. 
2 Northeastern Reporter (2d) 910. 
1. INSURANCE. 


The insurance business deals with the public generally, and is subject to 
regulation under the police power of the state, but the regulation must be 
within reasonable limitations. 


(For other cases, see Insurance, Dec. Dig. § 3.) 


3. INSURANCE. 

No discrimination against the insurance business different from that of any 
other business impressed with the public interest is warranted in application of 
regulations by Legislature under the police power. 


(For other cases, see Insurance, Dec. Dig. § 3.) 


6. INSURANCE. 

Provisions in acts providing for qualification and license of insurance agents 
and brokers authorizing review by certiorari of acts of director of insurance in 
revoking or refusing to renew a license were insufficient to validate acts if they 
otherwise constituted an invalid delegation of legislative power (Smith-Hurd Ann. 
St. c. 73, §§ 550, 570; Const. art. 3). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Appeal from Circuit Court, Sangamon County; Lawrence E. Stone, Judge. 

Certiorari proceeding by the Chicagoland Agencies, Inc., to review the action 
of Ernest Palmer, Director of Insurance, in revoking licenses of plaintiff to act 
as insurance agent and broker. From an adverse judgment, the defendant appeals. 


Affirmed. 


Otto Kerner, Atty. Gen., and John B. Harris, of Granite City, for appellant. 

A. M. Fitzgerald, of Springfield, for appellee. 

Herrick, Justice. 

The plaintiff, Chicagoland Agencies, Inc., appellee, is an insurance agent and 
insurance broker heretofore licensed by the director of insurance (hereinafter 
called the director). On October 23, 1934, the director purported to revoke each 
license pursuant to the provisions of section 11 of “An Act providing for the 
qualification and license of insurance agents and solicitors,” etc. (Smith-Hurd 
Ann. St. c. 73, § 550, Ill. Rev. Stat. 1935, c. 73, par. 573, p. 1935), and section 11 
of “An Act providing for the qualification and license of insurance brokers and 
solicitors,” etc. (Smith-Hurd Ann. St. c. 73, § 570, Id. c. 73, par. 595, p. 1938). 
The plaintiff filed in the circuit court of Sangamon county its petition for a 
writ of certiorari to review the action of the director, alleging that section 11 
of each of such acts is unconstitutional. The cause was tried on a stipulation 
of facts. The trial court quashed the record. The director brings the cause here 
on appeal. 

Section 11 of the first-named act is as follows: 

“§ 11. A certificate issued under this Act may be revoked and/or a renewal 
thereof refused by the Director, if after due investigation and a hearing either 
before him or before any salaried employee of the insurance department desig- 
nated by him whose report he may adopt, he determines that the holder of such 
certificate 

“(a) has violated any provision of the insurance law; or 

“(b) has intentionally made a material misstatement in the application for 
such certificate; or 

“(c) has been guilty of fraudulent or dishonest practices; or 

“(d) has demonstrated his incompetency or untrustworthiness to transact the 
insurance brokerage business.” 

Section 11 of the Brokers Act is identical in language, except in subdivision 
(d) the words “brokerage business” are used instead of “agency business.” 

It is earnestly urged by the director that each section is a constitutional and 
reasonable regulation, while the plaintiff insists that section 11 attempts to 
delegate to the director, and any salaried employee of his department, arbitrary 
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powers of a legislative or judicial nature, and that the law is incomplete, uncer- 
tain, and vague. 

[1-3] The insurance business affects practically all branches of industry. 
It is written also against the hazards of health and life of a vast number of 
citizens, and is generally regarded by the business world, the heads of families, 
and others as a necessity. It deals with the public generally, and is subject to 
regulation under the police power of the state. North American Ins. Co. v. 
Yates, 214 Ill. 272, 73 N. E. 423. The regulation, however, must be within 
reasonable limitations. It is the law that, where a business is subject to regula- 
tion by the state, the Legislature may grant discretionary powers to administra- 
tive boards created for that purpose, which may grant or refuse permission to 
pursue such occupation, business, or profession, but such law must be complete 
in itself in order to afford due process. An attempted regulation beyond the 
constitutional limitations is neither justified nor valid. No discrimination against 
the insurance business different from that of any other business impressed with 
the public interest is warranted in the application of regulations under the police 
power. Integrity Mutual Ins. Co. v. Boys, 293 Ill. 307, 127 N. E. 748. 

The “due investigation and hearing” prescribed for the revocation of the 
license of either an agent or broker provides that the “hearing” may be had 
before any salaried employee of the insurance department designated by the 
director. No standard to sit as arbitrator or judge on the part of such employee 
is required other than that he be on salary. No knowledge of the rudiments 
of the business of insurance agent or broker is requisite. The only test is 
whether such employee is on salary and has been designated by the director. 
It is thus possible, provided such employee has been designated by the director, 
for a stenographer, bookkeeper, or janitor on salary under the director to act as 
judge at the hearing of charges made against an agent or broker which may 
involve a property right in business of great value. The statute does not under- 
take to prescribe the qualifications necessary to conduct the business of an 
insurance broker or agent, nor is any board created the members of which are 
required to be trained or learned in that business, with rules of procedure created 
by the act, as in the cases of Klafter v. State Board of Examiners of Architects, 
259 Ill. 15, 102 N. E. 193, 46 L. R. A. (N. S.) 532, Ann. Cas. 1914B, 1221, People 
v. Apfelbaum, 251 Ill. 18, 95 N. E. 995, and Ramsay v. Shelton, 329 Ill. 432, 160 
N. E. 769, relied upon by the appellant. 

What does the term “due investigation,” used in section 11, contemplate? The 
director is left without restraint to interpret that phrase. It is possible that each 
succeeding director may place a substantially different meaning upon it. Even 
a salaried employee designated from time to time by the director might differ 
in his interpretation of the term from that of some previous salaried employee 
so acting, as to the character and type of investigation to be heard on the inquiry 
before him. It is significant that no charges are required to be filed under any 
of the four subdivisions of section 11. No provision is made for the giving of 
notice of such charge to the agent or broker under investigation so that he may 
know what accusation he is to meet, and prepare his defense, if any; no place 
is fixed for the hearing nor the manner or the giving of notice thereof; no 
procedure is prescribed for the production or consideration of the evidence, sub- 
peenaing of witnesses, administering of an oath thereto, nor the preservation of 
the record, These usual and necessary incidents to a “hearing,” as that term 
is commonly understood, are lacking, but the director, alone, determines what 
manner of hearing will be had and the procedure to be followed. 

14, 5] An act, to be valid, may not be vague, indefinite, and uncertain, but 
must be complete when it leaves the Legislature and be sufficiently explicit to 
advise everyone what his rights are under it and how he will be affected by its 
operation. Mavhew v. Nelson, 346 Ill. 381, 178 N. E. 921; People v. Emmerson, 
325 Ill. 357, 156 N. E. 474; People v. J. O. Beekman & Co., 347 IIl. 92, 179 
N. E. 435; People v. Federal Surety Co., 336 Ill. 472, 168 N. E. 401; Vallat v. 
Radium Dial Co., 360 Ill. 407, 196 N. E. 485, 99 A. L. R. 607. For the court to 
undertake by judicial construction to supply omissions and cure defects in those 
matters which are within the legislative sphere would be violative of article 3 
of our Constitution. Boshuizen v. Thompson & Taylor Co., 360 Ill. 160, 195 
N. E. 625; Mayhew v. Nelson, supra. 

(6, 7] The tests applicable to the statute are whether it is a complete act 





744 ‘he insutauce Law Journal, Vol. 87 [Nov., 1936 


and whether it conforms to the Constitution. If the law fails to pass such tests, 
the provision for review of the direcor’s acts by certiorari does not raise its 
grade to the passing point. People v. J. O. Beekman & Co., supra. The powers 
attempted to be conferred upon the director are so arbitrary, unlimited, and 
unrestrained that such powers are in direct conflict with the constitutional com- 
mand that the Legislature may not delegate its legislative function to any person 
or body. People v. J. O. Beekman & Co., supra; People v. Federal Surety Co., 
supra; People v. Emmerson, supra. 

[8] The appellant urges that, even if section 11 is held invalid, the remainder 
of the respective acts may stand. We cannot yield to that position. It is obvious 
that the purpose of each act was to regulate the business of those acting as 
insurance agents or brokers by maintaining a standard of conduct to be followed 
by such parties, violations of which rules of deportment would result in the 
revocation of the agent’s or broker’s license. It is manifest that the other sec- 
tions of the act are so dependent on section 11 that without it results might 
follow not within the legislative purview at the time of the enactment of the 
statutes. Nor can we say whether without this section here held obnoxious the 
Legislature would have passed the law. In either situation the entire act must 
fail. Chicago Motor Club v. Kinney, 329 Ill. 120, 160 N. E. 163; Springfield Gas 
& Electric Co. v. City of Springfield, 292 Ill. 236, 126 N. E. 739, 18 A. L. R. 
929; Kellyville Coal Co. v. Harrier, 207 Ill. 624, 69 N. E. 927, 99 Am. St. Rep. 
240; Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 567, 22 S. Ct. 431, 46 
L. Ed. 679, 692. 

{9, 10] Lastly, it is contended by the appellant that the plaintiff is estopped 
from questioning the validity of section 11. The director misapprehends the 
doctrine of estoppel. The fact that the plaintiff has heretofore applied for and 
obtained licenses under the provisions of these acts does not estop him from 
attacking the validity of those statutes. The general rule is that estoppel can 
only be invoked by a party litigant against his adversary where the opponent 
has been guilty of such conduct as to induce belief on the part of the litigant, 
on which he has acted, in reliance upon the truth of or correctness of the state 
of facts. In that situation the adversary is not permitted later to stultify 
his own acts or conduct, for to permit him to do so would produce a fraudulent 
or inequitable result. People v. Federal Surety Co., supra; People v. J. O. 
Beekman & Co., supra. The plaintiff is not estopped from challenging the legality 
of the statutes in question. 

On leave granted by this court, the director has cited as additional authorities 
supporting his position, Kreutzer v. Westfahl, 187 Wis. 463, 204 N. W. 595, 
People v. Reid, 151 App. Div. 324, 136 N. Y. S. 428, and Stern v. Metropolitan Life 
Ins. Co., 169 App. Div. 217, 154 N. Y. S. 472, affirmed in 217 N.. Y. 626, 111 N. E. 
1101. An examination of those cases discloses that the statutory provisions there 
under consideration are not sufficiently akin to the statutes under consideration as 
to make such authorities decisive of the issues here. The case of People v. G. H. 
Cross Co,, 361 Ill. 405, 198 N. E. 356, also cited on leave, is not persuasive of the 
correctness of the director’s contention. 

We have carefully considered all the authorities submitted by the director in 
defense of the legal soundness of the statutes before us. Without reviewing at 
length in this opinion all such cases, we conclude that such authorities do not sup- 
port his contention that section 11 is valid or that the decision of the trial court 
was erroneous. 

The judgment of the circuit court of Sangamon county is affirmed. 

Judgment affirmed. 


cont 
brot 
actic 
the 

& A 


Insu 


Life 
cont 
fron 
deat 
of t 
18, 

cont 
ther 
was 
soun 
polic 
subs 
was 
suit. 
In it 
same 
cour 
time 
non- 
have 
in th 
the | 


tiff, 

the | 
healt 
brou: 





